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Was there a post-mortem examination ?—Yes.

Date this 8th day of December, 18g2.

: (8.) JOHN B. CRAWFORD,
Attending Physician.

STATE of PENNSYLVANIA,

COUNTY OF LUZERNE. J

On this eighth day of December, 1892, before me came
the above-named John B. Crawford, M. D.. known to me
as a physician in regular standing, and made oath that the
answers by him given to the [oregoing questions are true
and full, to the best of his knowledge and belief.

(S..) FRANK H. BAILEY,
Notary Public.

NOTICE.
1st. Wheun the proceeds of a policy are payable to an
administrator or executor, a certificate of authority to act
as such will be required from the proper court.

2d. When a policy has been assigned as collateral se-
curity for debt, evidence must be given to the company of
the amount which constitutes the claim, and must be veri-
fied upon oath before a notary public. The administrator
or executor of the insured and the assignee must unite in
a release to the company.

3d. When the death of the person insured is peculiar in
any respect, the forms of notice and proof must be adapted
to the circumstances of the case.

I hereby certify that I have been acquainted with Helene
Roberts, the deceased, for about two years, and know her
to have been the identical person insured in the New Eng-
land Mutual Life Insurance Company.

(S.) L.D. SHOEMAKER.
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BEASTERN DISTRICT.
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APPELLEES’ AR GUMENT.

neerous to her life, or to shcm‘r that thf-:r.e was 112

reason for it. The attending physicians we t
: < iestion, and all responded that they could no
; fht&z:émm:m during the sickmess or aiter
DT

5 Led
s Tha IV Was asked
- ther snch reasons exasted. 1D€ juTy B

E whether such

“he defense set up by the insurance company was.

*3

[
e

st The policy is by its terms a Massachusetts. eq

2nd. Tl
arhusetts,

hich the doctors wt rended before
M as 2 fact that which the doctors s

1at as such it is to be judged by the laws of-"

1 s 00 g m g S
Bfter death were unable 0 ETL-.\ =

5d the question was fully and

“by the court:

&1
preme Court of {f
120 Mass, 550, 1
hen the facts app‘earé
submitted to operations
ing in an abortion, knowing that the Operation was d
a; ous to her life

ife, without any justifiable medical reasomn,
cause to allow a

public policy.

38
In order to make out this defense it is perfectly cleg r th
the burden was on the def :

endant to show the facts
which this policy of law was based, as follows - :

ard.  That under a decision of the Su
State in the case of Hatch vs. Ins. Co.

covery can be had on a policy w
the insured has voluntarily

ec Appellant’s Paper Book, pages 78 and 9.)

;ract from charge:

: s contended on the part of the defendant th:j.lt thle_
R l: ing a single woman, became pregnant an V(?t-
B, arf;l \gwithout any justifiable medical reason sufbrr:o :
L. illegal criminal operation for the purpose 0 pd._

. te)grtion upon herself and that she died as a di
isirllt ?:h(;reoi. 1f that contention upon the part of the
§ res

recovery in such case would be a

AT

i i idence in
i i fair weight of the evi
a. That the insured died from the effects of an abg fendant ;; suslta;;r:; izrihoeught Ve tgto o e
s ic case, the pla o
| . ‘ v \lca'l d by both sides that there was an al?ortlon
il b.  That she submitted to the operation voluntarily, it is conceded by e ration vatuntarily ub.
T: : ' i It of an illega t
q: | R i justifiable medical
5 ¢. That she knew it was dangerous to her life. ted to for such purpose and without ju : e medical
| 7 3 ? The principal contest here hasbeen:was 1
£ . . . : :' S.
i d.  That there was 1o justifiable medical reason for g o1
! operation.

i nt and without justifiable
R0 yonnearly })fy y?: b(:izgg ait was submitted tg volun-
E, . l-Easonslioberts and without justifiable medical rea-
k. MISZ ou should return a verdict in favor of the
- Statelf ,ti;is contention has not been made. out by
:.“A Eﬂfiam-_ ht of the evidence, and to your satisfaction, you
4 .{?:Ir r\::;%n a verdict for the plaintiff for the full amount
Siou

This burden the defendant assumed,
i the necessity of establishing each of thes
i conditions precedent to 3 successful defe
They produced testimony tending to s
ed died of septicemia, or blood poisoni
al urtion. Fler attending physicians s
fact was stated in the proois of death.
The other conditions were not
vas no evidence to sh

fully recognizi 1
€ propositions.
nse.
how that the j
ng, the result of
O testified. and the

Sl
proved to exist. Thare
Ow that she knew that the operatiaf

interest.”

- —y he i id: (Ibid pp. 11
e dence the jundge said: (
After siztmagy Ihe &G ,

2}




L et s

—~p
e

il rats e s

e Saal g e

4

“Suppose, gentlemen of the jury, you answer these two
questions in the affirmative: First, that the operation had
been performed upon her in Nanticoke, and next that such
statement is true. The next question for you to pass upon
will be, was there sufficient medical reason for performing
the operation, because as stated by both gentlemen, and by
the doctors, an abortion is simply the premature birth of a
child, and there may be many accidental or legal abortions,
in other words. abortions which are not criminal. From the
evidence in this case do vou believe that this woman, un-
married, voluntarily submitted herself to have an abortion

performed, without justifiable medical reasons for so doing?
The stress of the case is there.

Now, what evidence is there
upon this question?

At the time Dr. Guthrie examined
Miss Roberts, in August, 1891, a year and about three

months prior the organs and parts of the body examined
by him were in good condition. So far as appears in that
case from that time up to the time of the un-
fortunate death there was no medical or surgical
examination of the woman. You have the fact
that the woman was unmarried; it has not been disputed
she was pregnant, with child, the foetus being about three
months of age at the time of the delivery. It is not necessary
to prove bv direct and positive evidence that there was a
medical necessity {or the operation. If you find in the case
indirect and circumstantial evidence which satisfies you
that there was no justifiable or good medical reason for it,
you should find a verdict in favor of the defendant company.
There is some medical evidence in the case. Dr. Crawford
in his deposition has testified as follows: “Q. Could the
lacerations of the womb as described by Dr. Kirwin have
been produced by an abortion other than a criminal abor-
tion? Answer. Waell. perhaps, that mayv be « hard ques-
tion to answer. L.acerations of the womb sometimes occur
from spontaneous deliverv, but usually not at an early per-
iod. at full time. Where the foetus is large the womb is
sometimes ruptured. but 1 don't think that ir delivery at
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II.
Ca\;l;he.t;lrd.en of pr.oving the facts necessary to bring the
¢ within the p’flbhc policy of Massachusetts was properly
ssumed by the insurance company. -
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:c:e 13udge lsﬂtting without a jury. The insurance czlr?;fagy
rote a policy on the life of i an i i d
h'lsbafld was named as beneéi;mriijledsgﬁlsan e ppep e
:;md with his knowledge and conse'nt and vo
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to Ler life, without any justi l ;
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11 searri i ’
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Hatch vs. Ins. Co. 120 Mass., 550.

o U plon t}.lese findings the trial judge entered judgment for
¢ plaintiff for the amount of the policy. The judgmens
was reversed by the Supreme Court. The mion an o

fe liows, in part : oo was as
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“Endicott, J. It appears by the bill of exceptions that the
defendant voluntarily submitted herself to an illegal opera-
tion, with intent to cause an abortion, without any justifiable
mecical reason ; that the operation performed upon her was
dangerous to life, and known by her to be so; and that a
miscarriage was effected by the operation, from the con-
sequences of which she died.

“1t is therefore established that this voluntary act on her
part, condemned alike by the laws of nature and by all of the
civilized states. and known to her to be dangerous to life,
did actually result in death. And the question is raised,
wi.ether, for a death so caused, the defendant is liable.”

The court declared that it would be contrary to public
policy to pay a life insured under such circumstances.

T his policy of law thus declared and here invoked as a
defense, rested on the facts of that case. What the policy of
Lrassachusetts would be on the facts of this case is not
known, and can only be known when submitted to the Su-
preme Court of that state. So far as shown by evidence the
facts are that the insured was a single woman, insured for
the benefit of herself at the end of 48 years, which insurance
was assigned to her sureties; that she became pregnant, had
an operation of some kind performed which resulted in a
prcmature birth—the reasons for the operation not known:
that she believed the operation to which she had submitted
to be perfectly safe; that whether she had no justifiable
medicinal reason not proved; that what she did was with-
out the knowledge of the assignees of the policy.

It must be apparent that this is a very different case from
that presented to the Supreme Court of Massachusetts. In
that case the insured was a married woman to whom the
birth of the child would bring honor and not shame. The
beneficiary was her busband who aided and abetted and
consented to the murder of his own offspring. and came
with bloody bands znd guilty heart to demand recompense
and reward for the crimme  The woman believed the ordeal
to which she sshemitted herseli was dangerous to lile. She
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deliberately balanced on one side the pains of maternity, the
joy and burden of bearing a legitimate child, with the risk
of death on the other side—chose and lost, and the acces-
sory before the fact sought the aid of the law to aid him in
recovering the price of blood.

It might be well held that an insurance company ought
not to be called upon for payment for such a claimant. In
the case of a young unmarried woman, the insurers knew,
if they knew anything, that she loves not wisely but too
well ; that means will be taken to conceal the lapse from vir-
tue; theyv know that not more than one per cent. of the
cases of abortion are attended with fatal consequences—in
fact, the operation is not more dangerous than the contract-
ing of a severe cold. They knew that this universal risk
could be avoided by a suitable condition in the policy, but
they did not insert such a condition. They rely upon a
policy of the law hid away in a single case described in an
old report never referred to in any subsequent decision, and
hid away in the musty folios of the lawyers’ libraries. Let
us concede that this contract must be adjudged by the laws
of Massachusetts, and that when they show similar facts
and get a jury to find them they are entitled to the benefit
of law declared upon them.

FOURTH ASSIGNMENT.

Taking the assignments of error in the order followed by
the appellant:

Fourth. The court erred in refusing to afirm defend
ant’s sixth point, which was as follows :
“That under all the evidence in the case there can be no

recovery on the policy, and your verdict must be for the
defendant.”

Manifestly, the court could not affirm‘that point. The
direct evidence produced by the defendant had, giving it it
widest significance toward the fact that Helene Roberts died|

9

from septicemia or blood poisonihg, the result of abortion,
that she had been a healthy woman and was un-
married. From this testimony the inference must
be drawn by some one if it is effectual as a
defense. that Helene Roberts knew that what was
done to her was dangerous to life, and also that
her condition of body was such that no good medical rea-
son existed which would warrant it. The court had no right
to draw anv inference. If the facts upon which the defense
rested could only be inferred from the evidence given the.m,
the jury was the only tribunal competent to draw the in-
ference.

The law on this subject is very clear.

“When there is any evidence which alone would juétif,v
an inference of the disputed fact, it must go to the jury
however strong or persuasive may be the co-untervaﬂmg
proof. :

“Where a court should say that there is no evidence sui-
ficient to authorize the inference, the verdict would be
: L2
without evidence, not contrary to the weight of it.

Howard Express Company vs. Wile, 64 Pa. St., 2oI.

“This instruction took every question of fact frqm the
jury. In this, we think, there was error. Setting as1d_e the
1 ennessee record, which in this part of his charge th-e Judge
excludes from consideration, so far from there being any
conclusive evidence, which would justify the cour‘f from
withdrawing the case from the jury, it was al-l oral testimony,
depending not only on the credit to be given to the wit-
nesses, but on the construction to be put on their 1anguag(::.
However clear and indisputable may be the proof V\fhel’l_lt
depends on oral tesimony, it is ne-vertlTe]ess the province of
the jury to decide. mader instructions irom the court, as to
the law applicable to the facts, and subject to the salutary
ower of the couxt to award 2 new trial if they should deem

- - I 4 L. $2 )
she verdict comtrary to the weight of the evidence.
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heel vs. Elder, 62 Pa. St., 316.

“In Grambe vs. Lynch, zo W. N. C. 376, it was held by
the court below that “where a witness goes upon the wit-
ness stand and swears positively to a fact and that fact is nos
cortradicted, it is established and there is nothing to submit
ta the jury.” When the case was brought to this court the
Juagment was reversed in an opinion by Paxson, J., who,
referring to this ruling, said: “This is an erroneous state-
ment of the law. There is the question of the credibility of
the witness and this cannot be taken from the jury. It is
their duty to credit a witness if there is no good reason to
the contrary, but the mere manner of a witness may dis-
credit him with a jury, and his story may be so against all
the probabilities of the case that the jury may be justified
n not believing him. It is settled law, where a case de-
pends upon oral testimony, that such testimony must be
submitted to the jury.” See also Bauk vs. Donaldson, 6
Pa. St., 179. The jury are the judges of the credibility of
the witnesses, as has been held many times before, and it is
not in the province of the court to defeat their verdict upon
the theory that they should have believed differently: Ful-
ton vs. Lancaster County, 162 Pa., 306.” Coal Co. vs.
Evans, et al., 176 Pa. St., 32.

In the case at bar not only the credibility of the witnesses
but the inferences sought to be drawn by the defendants
from their testimony were for the jury.

The other specification is as follows :

5th. That one of the questions asked the insured in her
application attached to the policy was as follows: “23.
Does the applicant warrant the truth of all the foregoing
answers, and agree that they are a part of the contract of
insurance, and that if any answer to the above questions
in this statement is fraudulent or untrue, or if

there is any
concealment of fact bearing

upon the proposed risk.

11

whether inquired about or not, or any noP—complia_.n'ce with
the terms and conditions of the policy, it shall vxtlate‘the
insurance, and that, in such cases, no return of pre‘z‘mur{}
shall be made.” To which the insured answered “yes.

That this answer was signed by her on the 8th day of Aug-

1891. -
uS:E],'hftgif the jury believed any abortion or abortions hac}
been performed upon the insured prior to the 8th ('iay o
August, 1891. then the concealment of such an al?orltmn or
abortions was a material concealment, and the plaintiff can-
over. _ .

nof[‘:i:;: point asks the court to assume t}.xat if the insured
had suffered an abortion before she was insured t.hat such
abortion was criminal, hurtful to her health, maten’al to the
risk, and that the company would not .have written thg
policy if they had known it. Remembering th'flt the wor

“abortion” means an untimely birth, that abortions ansm.gr
from natural causes or conditions are not uncommon, it
was asking altogether too much of the court to say t'hit
any and all abortions would have been material to- the' msh ,
and that the company would have refused the risk if the

een made known.

Ea?lEh};irdaSked her if she was pregnant, and if there was 'an)i
reason to apprehend difficulty of labor, and th.ese questions
she declined to answer, and with these.declaratzons the. com-
pany was satisfied. Now they complain because she fhd fizot
answer a question which she was not asked, and. thxs a .elr
asking her specifically i_f she had ever been a.fﬂxcte wit }I
any of the twenty-five different c.hseases running throug

the alphabet from asthma to vertigo. Evidently the %om—
pany did not regard the point whether Sh(j: ever had eeld1
pregnant as material, inasmuch as they failed to ask, ant
also excused her from answering whether she was pregnan
at';'hh‘::_su:z:éiﬁi examiner, an a2ble and !eamet? man, after
2 thoromgh physical exzmination, p:‘O‘.tiO‘dﬂceﬂ"her sound
at that time which was the mporiant point, and if she truth-




e e B R W e S

13
SECOND SPECIFICATION.
g to affirm defend-

13

fully answered all that was asked she may be excused for
not answering what she was not asked. : Second. The court erred in refusin
Furthermore, the point assumed that Helene Roberts ant’s fourth point, which was as follows: - A
concealed a fact, and that the fact concealed was material to “You will find as a fact, and so state in your verdict, that
the risk, and that she knew it was material. Perhaps she did not, die as the result of an un-
was wise enough to know that the company would have rily submitted to by her.”
considered the facts that she had been pregnant and had the jury to find a special ver-
suffered an untimely birth as material to the risk. If so, be demanded by either party,
she was wiser than most people. The point also asked the e court, and therefore not
court to assume without proof that this fact if found by the
jury would have been considered material by the company.
The court properly declined to do any such thing. In th'e can of Cha.m .
In her death, when she was pleading with her doctor for it is said: ‘The Plafllng ecial verdict on certain points,
a little encouragement, he having imparted the dreadfud in- directed the jury to n‘ a S%o——the jury being at all times
formation that she must die, she said, according to Dr. which they hgd no ﬂg,ﬂht(;qselves-Whether they would find
Crawford’s testimony ;—(App. page 4 of appellant’s book.) at liberty to JUdg? for t de' lt The jury are not bound by
“l cannot recollect all the conversation that took place, a general or special ver”lc . >
but I recognized the fact, or what [ regarded the fact, that a mere }’equeSt_tO do ;01 d not error in the court to call for
she was certainly going to die, and told her that her condi- In t}.ns case _lt was d N the same effect in Patterson vs.
tion was such as in my opinion precluded all hope of re- a special verdict, ’an Ito o case has it ever been held that
covery. She said, “Oh, no, I am not going to die. I have Kountz. 63 Pa.. 252. ;;lt rzo demand a special verdict.
had as many as six abortions. or had an abortion produced either party had the rig
as many as six times, and I have always gotten well. and [
will now.” I told her I thought no woman ever recovered
from the condition that she was in then. Her temperature
was very high, I think as high as one hundred and five or
six. I don’t recollect exactly. It was very high. Her pulse
was very rapid—between 140 and 150 per minute. She
had general and severe peritonitis.”
That this was an exaggeration wrung from her in the
hope that she might induce her physicians to give her some
hope is apparent. In any event, the question whether the . .
concealment of the fact that she had suffered an abortion The qualifying questio
before was material to the risk was not a question of law ' were as follows: )
for the court, but was a question of fact for the jury. ' . o 2 practicing physician in the city of Wilkes-
“The materiality of a representation is for the jury.” Bid- y
dle on Insurance. vol. 1, sec. 532 and cases cited.

Helene Roberts did, or
lawiul operation volunta

This is a request to direct
dict, which is not a right to
but is always in the discretion of th

i ble for error.
e bers vs. Davis, 3 Wharton, page 47

f contends that the court in effect

FIFTH SPECIFICATIO N.

tst. The court erred in refusing to allow the foliog;;t%
question on examination of Dr. E. A. Swefezne'}{’:1 : o Qn.iedical
.1 your opinion whether there was any Jgsh able )
ren on in that case.” “QObjected to because

reason for an abort s
the witness has not shown that he has any knowledge up

. . T o
which such opinion could be given, if he was willing
give it.” |

ns preceding the one objected to
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(See testimony of Dr. Louise Stoeckle, page 21, of appen-
dix to appellant’s book.)

Q. Now, there are cases in which abortions are pro-
cured in order to save the life of the mother, are there not?

A. Yes, sir.

Q. And physicians of regular standing and of good
repute, do it? A. Yes, sir.

Q. And it is regarded as perfectly proper and profes-
sional,is it not? A. Yes, sir, to save the life of the mother
it is done.

(). What are some of the reasons and some of the cases
in which such an operation is resorted to in order to save
the mother’s life? A. It might be advanced heart disease,
kidney disease, malformed pelvis, and several others.

Q. And in such cases as those you have mentioned is it
regarded as perfectly professional to do the act? A. Itis
considered the proper thing to do.

Q. And the necessary thing to save the mother’s life?
A. Yes, sir.

(And testimony of Dr. Guthrie, page 27, Ibid.)

“Q. What are justifiable medical reasons for an abor-
tion? A. Well, principally the presence of albuminuria,
that is, Bright’s disease of the kidneys, in which there is
danger from convulsions to the patient should she go on
to the full term. A deformed pelvis might be regarded by
some, and yet now, regarded in the light of modern sur-
gery, would not be so regarded because the opening of
the body and delivery of the child by surgical means de-
prives that deformity of its terror, for women are delivered
now by opening the abdomen very safely that used to be
regarded seriously. That would be regarded by many as
a reason for imterfering. Bnt the reason we principally
recogmize and Snd it necessary to bring on premature labor
or abortion s where there is danger from convulsions from
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Bright’s disease. Whether that existed here I dol not
know.”

By defendant’s counsel :

“Q. Then the reasons medically are Bright’s disease ex-
isting in the female, and a deformed pelvis so deformed or
malformed as to resort to surgery? A. Principally.”
There are other reasons.

(Also testimony of Dr. Bullard, page 28, Ibid.)

“Q. 1 wish you would give what in your judgment and
opinion are the medical reasons for an abortion. A. Well,
there are certain diseased conditions of the womb that
sometimes call for it ; there are deformities of the pelvis that
would call for an abortion, and threatened convulsions
from albuminuria and Bright’s disease. I don’t know of
anything else.”

All the knowledge that Dr. Sweeney had of the decease.
was obtained from reading her application for insurance,
made a year before. in which nothing was said .auout mal-
formation of any kind——that the foetus was three months
old—which would in no way throw light upon the physica:
condition of the mother: that the insured had been zble
to travel nine miles in a street car, which would not be a
severe journey for a sick woman. and certainly would prov:

nothing upon which the learned doctor could hase & judg-
ment.

Dr. Guthrie, who examined Miss Roberts for insurance,

and who was the consulting physician when sie died. was
asked this question:

(Tbid, page 23, etc.)

“Q. The testimony in this case is that the foetus was
three months old, about three inches long, and that this
Helene Roberts died from the result of an abortion. The
testimony also is that she made several trips to Nanticoke

and had several operations before
foetus was expel
examination ma

knowi 1
the abortion in that case was ]

able? (Objected to; they §hou1d fin
whether he can form an opin

M f ? A
over Miss Robert’s case!

L7

the one after which the
led. That the neck of the womb Eron& (t)‘r:;
de -by Dr. Stoeckel was lacerated. ,

ini ‘hether or not
form an opinion Wi C
ng these facts €2 e ustiﬁable——medxcaﬂy justifi-

d out from the witness
jon or not.)

i cjan? A, Yes
Q Did you attend as 2 consulting physician s

Slré And did you make an exa?m'mat
hold.a consultation? A. Yes, sif.
0. Of course you saw Miss Rober
5'10;? A. Yes, sir.
This was how long pefore sh

‘ i 1t
state definitly, it seems to me 1abOL Lo
not positive. It wasn't very long

ion of the case and

ts upon that occa-

e died? A1 cannot
one day before. [ am

By plaintiff’s counsel: .
de a physical examination O .
You never mace 3 o o e

ui
Roberts did you? A Only what was T€d

insurance.

O. That is to say you asked .her

s r.

she answered them? A. Yes, sl Rt
ination of her heart and lungs an

e s ained in this report.

i
such as was con ' ' .
Q. You did just what is contained in the

certain questions and

1 made 2 physical ex-
d her urine—

A. Yes,

s1T.

¢he time that you were called by Dr. Cr-aw—

There was 1O vagilant; exammna-

L] &8 mﬂah on Of the adeﬂleﬂ eXtEI -
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Plaintiff's Counsel :
ed, because the witness has not shown such krowl

the patient. and of the essential requisites, as woy]
him, or anybody else, to form

matter about which he s asized.
The Court: Did you sav

The Witnéss: Ves. sir; not vagilant, not internal,

The Court: The doctor may answer the

e mav answer whether he can form an o

The VVitness
opinion.

pinion.
The facts are not sufficient to form an

With about forty times as
doctors could not giv
tion,

much information, three other
€ an opinion as an expert on this ques-

The question asked Dr. Sw
Guestion based on proved fac
erly rejected.

teney was not a hypotheticgl
ts, and therefore it was prop-

It was not a question based on all the

factors in the
case that had a bearing on the subject.

Dr. Sweeney never saw

the woman; had no knowledge
of her condition at the tim

€ or at any other time.
ASSIGNMENTS FROM FIVE TO NINE, INCLU-
SIVE.

These are complaints of the cha

sentences culled here and there.

is the gth. wherein complaint
ing:

rge, based on detached
The only one really urge]
is made of the court for say-

“Did any other cause, taking in consideration where it
was alleged it (the Operation) was performed, intervene
which produced blood poisoning or septicemia and cause

We object to the testimony offer.
edge of
d enable
an opinion or the subject

vou examined (ke abdomen ?

Juestion now.

+9

death? 1f it did, the company will have to pay thg ;m?om}t
of ‘;hls policy. If it did not, you should return a verdict in
their favor.”

After this, and as the final instructions came the answer
to the defendant’s points:

2nd. If the jury believe that the insure.d died fiorizdti;;
results of an unlawful operation .voluntanly s.ubm.tt:hsm
by her for the purpose of procuring an aborﬁorgoj;;} o
axlly justifiable medical reason, there cafnl\ze n;)c ;::1 over
the policy in this case under the laws of Mass

Affirmed.

3rd. That if the jury believe that the insured dxed‘ f;l‘oni
i ” . . - u
the results of an abortion voluntarily submitted to wit c;
';ny justifiable medical reason, there can be no ;e;meo}]/_’
because a death so caused violates the conditions of the p
icv, and thereby avoids it.

Affirmed.

i j the
The Court fully and fairly represented to the Ju?ainlv
questions of fact presented by the evidence, 'and sfo é) tm;
that there could have been no misunderstanding of the
issue.

ne
The defendants tried the case on the the{)ry. t:]at ii?on
Roberts had voluntarily submitted to a criminal al o
without any justifiable medical reason. Thdeyhprt?sentzzo iy
” - > .. t e Jury
i S oposition and aske .
timony to sustain this pr S ed the Jury to 1ad
i i { But inasmuch as the phy :
the fact in their favor. S -
examined Helene Roberts during life, and a:ttended he:fr Clil
ick v t able to affirm the important fact,
her last sickness were not 2 . act
the jury did well in declining to guess at it, or to fin
without prool.

% ife as Tallaore -
is subject the physicians testify as follows:
Upon this subject the physicians tes

(See testimomy of Dr. Szoeckel appellant’s book, app.
(See testimomy of Dr

SRR LT
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Q. Had this foetus been quickened in the wound, that

" is, had the mother felt motion ? A. No.

17 Q. Whether from anything you discovered there there

air Wwas or was not any good medical reason for this operation?

2] Whether you could tell if there was an operation perform- - :

iy ed on this woman, whether she had 2 good reason for it? :

it Could you tell that or couldn’t you? A. I couldn’t tel] : _ X

i o 4 No. 62, JANL

; (Also testimony of Dr. Guthrie, Thid page 26.) R :
1, The Witness: The facts are not, sufficient to form ag ORTH END LUMBER CO, Ltdy *'.
| ¢i opinion. T e e

That is all the facts proved and all ‘

the facts known to this |
medical gentleman who attended and examined Helene
Roberts in her last sickness.

- A. P. ODONNELL, Appellee
The case has been tried three times. At the first trial = R . >

the trial judge gave a binding nstruction, and directed g | s PLAINTI FF S APPEAL 3

verdict for the defendant. This the court found to be an L B e
nd granted 4 i ‘

error, after full and exhaustive argument, a
new trial.

In the second trial the jury found a verdict for the plain-
hl tiff, which was reversed by thi

'S court on the ground thap |
Dr. Crawford’s deposition wa

s improperly rejected. i g’

At the last trial all the evidence offered by the defendant. . PAPER BOOK OF APPELLA .
was received (except that of Dr. Sweeney) and the verdict s : = = ‘ g~
was for the plaintiff. It would seem as though further [itie

gation would not be useful, or productive of a different e , ; | A. A. VOSBURG, 2 ’
sult. | b CHARLES W. DAWSON. = *
Attorneys for Appellc};;ﬁ;

JOHN T. LENAHAN,
HENRY W. PALMER, ‘I8

Attorrieys for Appellees, l
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