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) BRIEEF FOR PLAINTIFF.

Agtion on the case for negligence. On the 16th or

19th of July. 1884, the plaintiff was run over by de-

fendant’s engine, and one of his legs was completely
sovercd, mear the body, and one of his thumbs cut ofl.
1 He was then B years old—in his Gth year, It
was in broad day light, a few minutes past 6
o'clock P. M.: while he was standing on the front

! - step of a pony engine, the engineer seeing him there,
started np and run abont two or three car Iangths, nnd
then stopped saddenly, throwing the boy to tha




L R ) ol B e sl B Tl T . Tl s Tl oy T g s e el oy B Taty n 0 W P00 T T i

=l .:-.I!IHJ...JJ:.PJ;.{.'..H ..' .-L'.lrul:ﬁ.l.l.f: i .ld.l—.." =dlF 5 '- = s

—
-

e

2

groond and rooniog over him; managing the ongine
whth great e lessness,

Plalnihif obtaimed o vepdler Tor 8500, undera
charge of the court that e ecould not resorer at ail,
nnless ke engloeer smw him on the engiss befors
starting @, and not even then naless the englueer's
condiet was grossly megligent, '

Dafendunt moved for a new 1#ial, which tle sourt
stemiad on condition thae plainiiff woeld remit from
the wemdboh thoes thousamil dollus,

Maimi® movisl the conrt o modifly the ondes,
malking It n condition atso, thot defendant pay 16,
which the eonrt refloxed. Jmlgmimt buing enteced
Tor &Muni  Idefemdunt brings erour,

The limt emor essapoed s that the soart pefiised
to direct o verdlet [oe defendant.

The seoobd, Tleat the comrl intimsted liks bolis]
that it wous practhenll ¥ oonesded thut the boy was on
the fromt srepe of th engine,

The third sssigament, thal ©mwoditestion and
bumllation* i any, were 10 be consicdersd g eutd-
mating damages

The 4th, fh; Gth, Sth apl 9ch, o one and e
game ithing wgainag the admission of proed, thar de-
fopdant, for w long time thae sommer prioe o e
injary, hnd permitfed ehibdrn e moke o play-gronml
of the premisss, apd to clwl and ride on e foeight
capra il mngines,

The 7th. Juost before dhe in)ury the mogler sid

wards withheld from the jury in bis chongs, aod e
fandant took mo excoptbon to (st part of the cw.
a0 the simbsion of the eeidence be@Emo L0oon-
sequential. :

Tenth, Thut plaintil was oo yeaug--ol oo fim-
jted noderstamling to teatily.

Ris testimony 1a the best onawer to 1his

[ wna diseretionnry witl the coprt below-the
discretion ool sbnsml :

Elaventl: and lnst.  This testimony, (j. Ti.1 was
proper to contrdiol Martin's. {pp. 67-B)

Martin does mot pretend 0 hove been thees mare
thun oeee, and on that ocmslon it was Woodiyn la
saw and ialiced with isstend of Tosa Bashey.,

In comsblering the first assigmment ol errar, we
invite eurefiil ntteation to the mecaord. .

Tt will bw abssprad tiers is no glijerdinn L any
westimony on pluintil’s part for insulfckent cverments
ju the declaoration ; mor Was thepe any demarrer, No
questlon s made oo the pleadinge.  'The piaintils
theoriea, except ooe, were all pxckmled By tha e
af the eonrl

The declamfion alleges sevand] matiens of negtl-
penee contribating o the injury, a8 gronbds for re-
eorery, and svidenes of them all vma E_I!I-I:-I'l:ldl.l["l.ﬂl:.
vizi the dnngerows chemeter ol The premices is frully

j ‘ deseribod § ity location in 2 lensaly ]J-:J‘pul:ntuaﬂ -ﬁnéfa-{-I::,
= constamtly traveled DLigh way. Hustings st., 8 |.-|l|
weat gide, and cruesipg the two il trmohis ther ]

family dwellimgs along the norih  side ; negligedd

to the plabneill, it =1l whila | deaw yoer papa's
tam,” he sitiing at the time with an obler sister on 1he i '

i e

door-alil. This eonld have no bearing exesps on oon- Ii/
trihotory wegligence, amd thot question the conrt offar .




wintehnan stntioned at the crossing ; iegligent brake-
menn nmd yamlemen on ths premises ;| duty to lence
wlityg oorth side znd part of weal side, ad neglsot to
o it doty of vigilanes on port of watslhimen At ceoss-
fmy, wmd negleet of iy slat the oy weol on the pre-
fises at the orosing betwesn Uis hoase nad e porth
truch, a spaee of G or & fest ; thee fuot chint defendant
lad for n long time that summer presious, tolemied
childron plaving o the toeck, cars and engines; that
thay conalmntly resorted there for o play ground mmd
the defendant kuew it und permitted ami tolermied
it; thai this of itsell was peplipeaos lempling e
plnintilf there fo his injury, ad fhat e lad ool beeo
hitherto accostomed (o resort Lthers ; that the Tactk
thal akilifren hod comstuntly resortsl tsirs s the
krowledge, menl with tlse tacil permbsabon nud tlesation
af ths defesmlant, impoeed the duty of grouder e op
thes part of the defendant, and the duty o enffeipate
fhe presemee of children aud of the pleindif, sod w
kuow Ise was thers and 1o avobd injoriog him.

Thict plalncd peaided o a doclllng within 8 o 8
feat of the traek ;o and that defsndanr vened or con.
eredled it and collected the renis, and henes krew he
wis thure and rightfnlly there, ndjacent to the prem.
k=es ; and should have exercissd o seconlingly, bot
exercized none,

Mo ermor fn aasigmed on the pdmizsion of  fesiis
momy om any of either of tsese paints, axcept us o
tha children Ining oo 1he premises, oegligemce o e
prrt ol the ynodmen, bmkemen, switchmen, firenen
und enginesr, as wall nz on the part of tha watehoman,
was albeped and proved, asd that the plainillf was in
plaio sight of them, und it was thoir doty w onder
him off belurs starting the eogine, '

A

Fut tlw conrt, in Tils charge, exclmlid gvery
thenry and every elaim of neglignace, exeept Hhir com
dued st that partienlar timea of the euginaer, and thot
cody wns Wi b exelnded, noless the jory fosod he
wefuadl)y saw tha boy lefors ho storied Lhes t'|:||.:;iu|.=;
though Mocomb, the forwend awitohipan. pdmies be
sivw Ll bay on tle engine whes bo cave the engineer
ik slgnal to go abead, pp 82 and 65 The court ex-
claded thie watier of the dangevons charscier of the
promises, of weglest o fomeo them, of permitting
children fe resurt (o the gremises, of the fact thot
they actually had mode it & placo of doily mosort, per-
mitting plalntd® to go there; all avidenco tamling o
abow the duty of defendant to antipipate the presehos
of children and lis prezenoe, and to Koow ke was
there, and the negligenee of the watchman, and ke
min, a6d othors who ndmit they sw U oy and
il mo attantion to him  An the cass wan left to the
jnry, the question now presentsd by the 1st sssim-
mant of orror, is sulstantinlly this:

FLTI  Titele ebild of tendoe yesers strodl npon mil-
reodl promizes, bns Lhe company, throagh ity sgents,
Epowing he ia ther nnd seelng him in time to avold
Imjury, n rght to kil tle clilld, pr dismember his
budy, mmerely becanss he may bo in some sense fech-
nically o Lreapager i
. As the case wos silmitted to the jury, they most
boee fornd thas the defendnnt Erevoingly asd rect-
Lestly igficted the injury, for thi chasge was explicit,
spophatin, and was reitemted und cowld pet have been
misnnderatood

I the couess of his clargs, the jndze snbil
" Tha qw,ﬂh‘.p them will reaclie el I'.'I1-|il'-|.'r_lil' [
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this: Did the engineer see thot boy on the foot
board. * * * you are to delermine whether the
engineer did see him or did not see him ; {f you jind
that he did not see him, thal ends ihe case and your
verdict will be for the defendant; but it you find
that he did see him, yonr next question will be. *what
oy the engineer' s conduel wnder the circuinstanees.
Was he guilty of gross negligence under the cirenm.
stunees ; becanse ip order to render the company
liuble the nogligence of the engineer must Lase been
gross ; he must have done what wus polenfly {mpru-
dent - * * * and dangerous to the boy nnder the
circumstances, ® * % S e did see the doy when
he got apon the board—Ztarew fhal ke was there, was
it under the cireumstances dangerous to start the en-
gine with the boy in thut pesition. Was it palently,
clearly, plainiy dangerous. * * * Yon are to de-
termine the truth about that. Then after the engine
way started the accident is sald to have been oc-
cnvioned by its sudden stoppage. You are to deter-
inine whether that stoppage nnder all the circum-
stances created the aceldent. If the engincer sato the
boy there. and (f it was a place of danger under any
and all eircumslanees, for a Jad of those yenrs, the
engineer befors starting should have told him to get
off. ®* * * Thatiyall there is in this case. You

are to determine that one point."! The conrt had ad-

monished the jury again and again emphatically, to
diamiss all other matters from their minds entirely.
{%ea pp. 80 and 81, Rec.) The court also said:
“ Now, he had no 1ight to be there: he was a tres-
passer in being on the grounds ot all. He had no
right to ba upon that foot board. Nor was there any
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dnty npon the part of the company, fo look out for
anyona being on that foot bourd who had no right to
be there. In other words, the mere omission to see
that anybody was on the fout board, would not of
itself be suflicient groond for recovery in this ecase,
Beeanse, as [ said before, then is no duty on the part
of the company to lock ont for men on the foot boards
of their locomotives, nor for children either. 8o that
this is not pne of those rases where, if something is
not seen or moticed, the omission to see or notice
would carry a liability with it, it not being the daty
of the company through its engineers or officers, to
see whether the boy was or was.-not on the foot
board.” (Rec., p. ¥1.)

So everything was rigoronsly excluded, except
the one grestion, whether the defendant knowingly
and recklessly inglicted the injury. -

The jury found that it did.

Now, why should the rase have been tuken from
the jury ?

‘There was ample evidenee to support this finding,
and it is found as well in the testimony of the defence
as in that of the claimant.

Let us look at this.

First, Was the boy vn the foot board.

Second. Did the engineer or officers sea him at
the time or before atarting the enginai

The court, in his charge, remarked: I believe
it is practically conceded he was on the foot board,"’
and defendant bas excepted to this. 2nd exception. '

PDefendant swore ten witnesses, and el one testi-
fied that the boy was nof on the foot board ; on the
contrary, Jobn Macomb, the forward switchinan, says,
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“)}t- the time of this accilent T was working as
svi:'ll:uhmun in the Detroit yard—the part ealled the
‘Hp." T was with this train in question.  Whers
the avcident ocenrred, T think, was two or three car
lengths east of Hastings 81, We stopped and ‘cat’
the crossing, and this little boy was on the Srant af
the ::;gr’ne." {Rec., pp. 61, 02,
henn the train was “ent™ or e
l_,'}urmn. he signaled Kounay, another swlmff::i::i ﬂiz
e slgnoled Macomb, the forwsrd swimhmnn-l—whu
says he saw the boy standing thero—to go ghend {
63 ;) nnd Flanoigan, the Hreman, sags, - we sw:rl:e:prir
immedlntely after the crrssing was ‘c‘nl s
John Lawdon, the engineer, sa RS TN .
“ust in front of the drmig wheet, f': f:; ;‘-:thr;
haing ran over by the engine.™  (Rec., p, 80.) T]::;
driving wheels are ahead ;: they ure the first wheel
that would rap over any person that was in front n?
the engine.” (Ree, p. 617 On same p defendnat’s
connscl ask him if be bad ever seen the hoy prior t;:;
that day. ¢ Q. State whether you had seen the ho
before that day. A. 1 had not.” A more im rnn{
questign wonld havo been, fo asd i/ fe s Mept:l.*.
the footbuurd before starting Lis eagine. Bur néum
se] carefully refrains from asking him that and | o
where denies, either that the boy wus at.nr;din :;1 “'5:‘
or that be saw him there; his testimony nng m;;
aholm.a careful evasion of that: he does nntp:d A
Jimmie Hughes' testimony, that the engineer "*lm;tsir
at bim once,” (p. 43,) jast before starting the enging -
he, does nol deny Jimmie's testimony as to the :;inué
ke, the englineer, maide at {he time to the fireman :;:;-
fore starting, about his belng- on the fnnth;nrd‘ (p
s (p

g s o
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i
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43,y or about **ringing the bell ;" neither does the
fireman deny it. They hod heard the testimony of all
our witnesses on the subjeet, and by pot one of their
witnesses is there an attempt at denial.

Hesides, Macomb admits turther, that he saw the
Loy, a few minates beforn the aceident, running
towards the step or foothoard, about 20 feet Irom
where he was alterwards hurt, bat don’t know how far
he foliowed the engine ; e says, ** I did nel pay ang
affention,” and yet he admits his duly was fo pay al-
tention, for, in the same breath he aclds, ** 1 was riding
on Lhat front step, keeping a lovkout; that is & part
of mv business.”  {Rec; pp. 83-4)

Cuervion, the yardman, admits le was stunding on
thes south side of the train, deing nothing, and did not
sec the accident. (Hec, p. 03.)

Alerander Forbes, the night watchwan, admits
he and Ross, the ather night watchman, “e¢hatted o
{ittle bit,* and wers oblivious of tha accident, "Ll ten
minntes afterwards. They were walehmen) [ They
weetehed (7) at and ibout the crossing, o fow fest dia.
tant from the place of tha accident.  {(Hec., p. O6)

Ross corroborutes Forbus, and says, he was.over
thera 1o *-ussist ™ him, though hix duty was’ elza.
where, (Rec. p. 67.) On next page, Le tells how

well he nssisted him.  About 10 or 16 minules before
the nceident, he saw Jimmie af home by the corner of
the house, next saw him ruoning from the cattle penx
{orwards the front of he engine, **1 did not further
keep watch of the boy than that 1 kept sight of him
until 1 thought he reachwed the track, and when ke
went in front of the engire, | saw no mom of bim,
Next thing 1 saw of him, § met John Landan carry:
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fag fim in hiy orms, or Aefping fo carry Afm, lo Lhe
howre™*  He adds, cooly, * / war payisg ooy little
atfendinn o the fhing al ofi, only 1hat | saw the boy
reich the treok, and e disappenred fn frond of Lhe
etegtfne”  Don’t protesl that be msele ony oolery or
wwrning, or ardered the oy away Tnan the froat of
the engine. [Ree, o 88) Cu p i3, ke mopeais ho
] it [y moeh attention.”  Then conirsd i@
desperation pats the UL * When you s shildren
playimg abent the premiss around there, what do you
dat A The lust we cun, b0 keep them of ' 11
IHd he de the “hear ha sonld ™ fo eep Jimmy off 1
What ¢id be do?  Whnt did any ol them del This
In proel of thelr Known daty, and thelr nier neglect
of it and tho proof is farmished by the deferodand,

Eo far as the defendant's witesses speak of it
all, thay cormbomin [losn Bnshey, Jimmis 'Flnsh{:l,
Peter Tean, Johi Graney, ail of whom swear positively
that the boy was an the front atep of the engive. &t
the sonth end, the segine [ronling s

Mo vmwe deubes it; all the cimumstances go G0
ahow it Ho woa ton over on the sooth rall.  Hoss
und ctbers saw bim poing towards the el whas he
waye e pob om.  Bo the court was justilied in hisatnte-
mend, that tha fsct of his being these, b bollered,
was przclically coucebeml  Next, there was evidence
that the enginer did ses bim there, In the lirst place
his poaithol wis il Hes sooth pmd of the featboanl, o
Al the right heiml of the engioe, s i stood froacing
eont.  All plniatifs 4 witnesses who saw iz, swear 1o
that. No cne contradbs [t

This position wonld bring him right in froot of
the eab window o the engimenrs akle. aud i plars

sigpht of Lhe empinesr. No ooe dispoles (hat; thera
wns same nitompt ot juggling with the witsess Webl-
haupter, (p T1) (o prove that a bor an tha fromt step
cotld nof be geen, ol it was a foilure, and Mre. Ruassel
linnliy =iy, on g $8 ° We will not false the question
bt that if the oy atood on the ol of the feotboand,
be conld ba seen.”

Aril im T8, Y18 por dispaied, thint Le eould
see L= engineer from enrtinn portlona of the fromt
step”  Spe sbso the wetimony of Ridandsoa anid
Berry, on p. 7, ehowlug the boy w33 in plain sight of
thie sngginear,

Diow, Bf 15 an omdisputed fuct, thad the emgineer
wan thira ut hiks post in the sab it wna in daylight, &
few mimmies puit 8 F M., co the 18 or 17th of Joly.

Tha little hoy awenrs god oaly thot Le saw Hhe en-
gineer, but that the sngiseer. just Befoen startieg,
W ke @l i amee,” N0t only thot, bod the enginer
remaried fo (e freman sbont Lig pressoes Lhere

How doss the defendant mept this positive  fosti-
mony that ihe englueer did ree Ao aend didd know Ae
was there befure the enging raried T OI0 0 were Dot
trun, how easy to put the direct question to ko on-
ghitees,  The sngieer and froman wers ol Ll sband.
It woa u vitod point.  §F hedid wof g4 the boy, mnd
& Tom ilfed apof lmiow Tes waa there on e Tood beamd b=
Tare the enging started, and i he did not speske to the
fireean aboay §b ceriniely be wonld bove wld w0, Al
certninly counsel would have proved the [sei by him
divectly, BEut ipstend, they call in & sclontlst, Mr
Wolblbaupter, and seak 19 show by theory, or mngie,
that even b the boy wes theme, he couldd ned be peen

' by tee engineer; iley toke great pains 1o show i ;
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they go lnlo great distall of messntement and move.
ment ; thelr whole defenre on this palnt is to eatabiish
tlieoretically the physien] impossibiliey of the &m-
gimeer's seving the ey on the end of fhe foot board
amd then they glve it ap; the albeged oberietion to
the viow was the wabker tank, which prxtende] over tha
baller und down the sides ke 0 soalelle, id G ex-
tremps whidth of thin waz ondy 4 f2 4 In, while the
pinnk om which he stesd wns §19 90 longer, (p 71,]
whaboh by tlisir vwn showing would leave bim, standbng
on the pnd of the board, In foll view of the engineer
nnd furthiermone, they do ool ahiow (he exact height
af the saddla at its widest part ; besides, the mensure-
mont of tho eab with s windows, [t beifg bith wider
amii Bipher thun oll thesé, is cntirely omicned I:.:,- i
witmess ; bait both e and Mr. Bwssell concede fnally
thnt thn boy conld be seen | i he could Dot bave been
geen, hiovw ensy o prove el by che -an;inﬂ.r: why
didn’s hs=iy a0 5 but they do mol attempt 0 show
by hima vither that he &fd sef or condd mof zen the
boy. The fact is, the boy conld be sewn from the cab
window mst only when standing wp, bot when silfing
doeen en (he fool bagrd or on e ground af (ke Food
doarad in frand af the dvive wheel, 'Fhe enginees
gweara ho smw him thare, 11 wos pretemdad e Lay
was nad tnll emough to be soom l.1nn..'||:5 thers, and
Mr. Hassadl bad his Ledght mesanred, 3 i 10 §n., (p.
40 3 And by saked Rim, (p 520 I his heod was oot
bilow Lhe top of the oybeder, o aud thie h.;.-_,,- al-
gweers, haennld sas over [1: bot avan whes the bay
wga down on tha gronnd right by the foot boant, in
Frond of the drive wheal, tha engloeer nog only ocotdd,
bt @il s him. for lie-testities, w0 " sering 5 amall

Lk

podored Boy just in feont of the drviog wieel on [he
polst of being run over by the englee” (Hec, 1, 8L)
“Tha driving wheels are shead ; they ame the st
wheals (hat wonld mn over any person thal wes im
frant of tha enpine.™  {p. 81}

2o it is clear the Inding of the jury ls fitalilled by
the avidence—ip facek ib was i acoowdance with the
pmidisputed teatlmony. They attompt v show not
thot the eneineer dfd nal see him, bat perely that b
condd nod, and in this they fall, What them is the
inferemee.  And 11 was patent that the enginesr wan
il te wLllingr 16 pass over io pilemes tho poinl whether
hig st the boy on the foot baand, befere slariing the
emgine ; e admlis poaing the boy * joat in froal of
the driving wheel, on the polat of being run pver by
the engine.” {p, #h) Hy saps, “i lonked o ma
lile: m pusir of larges eyes and o dark faee, os thotgh &
liead ard & palr of cyes with a dirk [zos wors on cne

- alle of tha mil, nud the remainder of the body on the
" other side of the alh,” (p. 61) 1 ha conll ses him

ats the groued undor the loot board be could see him

, standing on the top of it

He admits that this visicn of death impemsling
tmade fotie mpreasion ve him.  After he saw it ba
says his “nitention wis adéracted ™ by iz, (p. 60} i
speaking. oo p. BL, BE ¢ the fiest position in whick I
e the Bar," be evidesily ofars merely to the fimt
thing be saw of fie gooident ot the metnst of [1a e
enrrence, sud kot 1o what Le saw before the instant
f e accldent—on that subjpot he la sileat, does not
rontradict Hughes, Tean, Grusey or Hos Bushay,

Dart eoppes] wish to construe this to mean that [
wia Ll tirst thma he bind peen the boy nboal the pram-
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imen oo that oooasion, thel affermeom ; nmd thar be had
mil seatt Bim just before that standbng os the foot
boarmd.  Hut the witness doss nal say s, ihmgh the
whnla cn9n wna & AtEnng ahablenge for such n shutes
mant, if npph were the fnct.  They wookl mot bove
Fefl it do resl on any abol ambigaons swes.

Tlee jory bave foand alao, that ko was obnfowsiy
i plice af greed degger woa oidld of plainofs tender
yPars

Thiy lave faund that the eogineer was guilly of
grows neglipenes.  Thers was ample evidence for this
findlng.

It is not protended that the engimeer ordersl him
aff, or mods him ged oll. The plrintill, 'Tenn, Ros
Bushay, sy all =y the engins wes stnrtesd with
him om the foot bonrd, amil that ¢ as Mhrown o gy
@ rueddnn slapgeags of he englne “wlth o jerk” I
in well heowon thoss pory cogines are inleoded for
quick movements, aml respond rendily to the ateaim,

Thelr whtaess, Corman, ssys, “the engineer re-
perend the engine very suddendy,” & =1 snw M.
oomb then picking the boy np from onder (e wlieal, !
(. B8} The engiteer ndmits be reversed Lhe emping,
{p. 90,0 thomgh hee wonld b=ave the impression that e
peversed it after the boy waa aiready of the foot
boand, anel weroos the mil o the point of eing mn
over, veb he doed ot say s The testimony of pikain.
UITs wicnesses s expliclt chas 13 was the sndden stop-
poygn flead e Ehe boge s 10 this te corrent then
tha sudden stoppaye wes nod made offer tha boy wes
off, and to prevent runeing over ki, but i1 wes made
bevatias hey were of M poind ekere ey lntended o
atop, s this la just what the defendani’s witnesses

10

testify, They say they wern going & coupbs of emr
lemgrtha or 5o, smd thon wers gofog o stop, nnid they
il 8o, mnd {hen and there the acschlant happened,

Johy Landen, the encieeer, soys, o, we mavel
abopd *perhaps n onr leogth o gorg,”* Al then the
sopidont onmireed ¢ amd on po 01, *we wend abesd

= & & 8 ® yhen weent the crosslogp the re-

malndor of the cars wepe Wit the ather side of Hast
inzs St

John Macomb maye ' we stopped wod oul the
crossing, and tile (il boy wot o Lhe frome off the
ergine, 1 did ol ses him gpat on, "

: For letting nst this bit of truih he s Trighitamaed
by counsel, who jumyps wp and says, ** St what pou
saw | don’t stote wkere Me bay wer whem you did B0t
gt ibos, "™ (. L} .

Prervly Finney, saya in hls tostimony (n eliels
W hen we el the erossing, Mr. Carfan guve tho 3k
nal 1o g abead from the crossing. Of sanipas, [ goor
M. Mieoomd tha signal tn go on, & being dhe forard
rodlehmen * % "

W How fur Al the emging fo run hefore i gl
for Ehe sfop which gou infeded ks {m coge N Eo-

rreat
ﬂ'ﬂ'ﬂ; Tﬂnﬂ rapes ear lengtha or @ little over. The
engpiree sloppel fory meEr where #a infended fo
atop il

W, Why did g infend to shop there F

A, Toocul the eroscing.” (P, W)

Flanignn, the flreman, sayé, pe T they vl dhe
rroddfag, and ren up ahoxl U S and be ' saw ihe

swiichman, Mr. Maoomb, gine Fhe pignal ol the
aeeond car, A atoNab To stoR’  Aml B ks die
e the ehigineer rovers 1he opgioe.”’
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B0 it nppears goite alsir that when the tmin was
*eat" or eneonpled, the eagine sported up a coapls
of car lengihs ur s, to pull the carm oar of the high-
wiy ni the orcasing, vr na they aay, 50 na to ““cot Lhe
orcaslng 7' el wlien they bad pulle) for enongh Ma-
combr gnvs the * siguel fo sfep.” o3 Flanigun testifies,
anil the enginesr revers-d hiz enging, stoppiag it with
a yonk of * Jerk,"" atel thia threw the boy  Besdlosg
io the ground, nmd he was Instantly ron evar.

Thuy had torun a eniiple of ear longthes or n
[ibthe v " —they did run s sonpls of e leagths—
thay stopped whers they islended to, cod af Afa-
ool s pigral f4 dlop given Lo dhe remun,  The sad

e stoppage was nol ta prevent the scckdent guf ff

eapred 1,

Plaintil™s withesses se watify, aod defendant's
witesam do pot conflict, bot corrohomin o R
Bashey seys, pp. 12 and 14, * The swiich eogine gnve
a jerk nml lie fell uiderneath, snd the sogine paaoed
over-blm *° % * ® Aay oou from the frost cab
wimdowd conbl =20 him whem he wes sauding on the
eml.  He was standiog oo.he end wwanls the sogeh,
The firemnn amd engineer were in the cab at the tims
of the secbdant,” &e.. wnd s plnintiiCs testimony,
bottom of p 8, &

Tean, mynon p. €21 *“He woa stamblog om the
sofiih #ido when T aaw him ; that was the s he ot
bt ; b was standing os fhe plank ; there is & ralling
in front of the engines ; e bad his orms aroand it like
that filtustrating).  Thoy were polllng the cars out
from the frelght shed.  The rsildmen gese Afr wlp
wel for lhe enginesr fo lop. 1 goaas he wanted 1o
oit the s Hefollered and pat bis kand wp, fo

)

stop, and. ilen f olopped, # Sopped wih o ferk
murd ferked fhe boy off. The bov gut umler the
wheel. When be fell U mhes! pought iz Wi
the engineer gase (e engind the ferd. 11 Mhpen tha bay

coff, buf N didu't elep Lie exging quile sfitl ; il kegud

geing waad oewghl fhe bap”” To pho sweue ellece bn
his epnss-examination on p. & Saya * he was on the
gty énd of Ube fooe boand 1 wa2 booking right
at Liw when be febl off.” = Ho fall over like tha
iMmstrneing), He was booking st when he fell,
with hin back to the coglaeer," &o : \

Llpamey saw Ui Doy on tha angine when 18 starsed
np, aml cabliol atisatkon to it, aod heand e wsieh-
e exeldslm, * My Gyl ! that boy fefl o n 40

Ugwn this fentimany it was proper for thecoust Lo
any ke ** pelleved " i1 wns prectieally r-uuur-‘.hf’l Phaat thea
boy was om (he fiot boned,  Bold pider testifiod e It
poaltively ¢ all e diroumianees cofrobone [L; ne
one alsgies L .

U pon such testimony the Jury civald well fnd the
enpinear pa (e Doy ow fhe fool dvord, wned slaried
fhe emgrine, knmsing ke wiE dhere, unil it it m iL
lince of greal danger, uad that the sudder Hapming
theein Adm off, and thal the engineur's condied vas

e y-fn i
mmﬂftﬁu see how they oould find the. cop-
araty, for the evidenoe is nll vee way. 1L wis proved
l]uh:-;.- s on the slop ) that the cugineer wad in TR
exth ; thad Ke ndid sce the bop; thel e did adualiy
biak o Adn while thers | that hivwoade @ rengrd G the
Areman b=t his lLeing there; that Mupomd, th
lorwprd  awitchmmam, saw Lin theps; that CGrusey
sl Gitenticm fu -his being thone “None of thess
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thingn ape dealsd, by ehiber the ssgineer o Breman.
It wna met only by = fotibe attenps to ahow thot the
oy ooulil oot ke seem, and even this nitemps way
phundoned, As loog as there is some mdimony to sup:
porct the findise, and the theory on which o casoe ia
aubmireed, It is suilicdent, even though L& neay be wal
and direclly contradinleEl.

Tpon the ferepcipg iestimony  in this cose, the
coinrt eertninly conll sod direst o verdies for defend-
ant.  If the company iuemingly ard recfersly in-
Jured the bov, 1815 ljalike

fa.) Notoonlydoes thy eaidfence mukiog cuse, but it
makes the cuee sel Gp o e declirsiion, sod s de
elnrailon 1s suflicient.

Besides other matters of npbigesos before men-
tiorwd, it nvers the plaintiff was on the premises apd
an ibe engine in plain #phd of the enginesr apl
other agents, ami that ic was thete duly Lo order Lim off
and make Afm gel off, bofore slarming the engine,
bt they did not, &eo

They try lo evivds this daoty by nrgiog they did
nnt s hime  We tried that question; both sides
galdueced thekr festimony, sod 1t was received withoot
abjeotion, nhd e error bs assimed. upon fos recupiion |
mnd the jury foondd the eagineer did ees Lim,

Thongh the duclaration does ot in sed fermus aay
thie amginees did see him, it clonrly imports that, nnd
tkat §6 snlelend  Spsizzima vevda sre nob peces
BLEY,

No peint om the declamtlon wos mode o Al
pested bulow, :l'I:H] uoat moy B made ey, Nonm ks
directly made by ibe feoord ; it conld ool be mised

Li¥

here © the Bt asslgmment b toup pemernl, ard thers la
neeblier to rake it Hol uo soch reason winy saggested
halow. The enly ceason Chers nriped was Ghnt the bay
AN L EroEpiiaber

We will show further on thot thut does oot
relieve defendant d

If any guestion ba mude hepe on the declyrtion
Wi unmwar

(1.} Thepoint wes wos marke beliw, snd il ranRnd
b pised for the Grat tlme here.

Creager v, Wright Bcheod THa. Ne DESIW,

- L .
Lage 71, Pes Marquetle Daom Co, 38 N it

TEER
Hiymas ws- {hemiidls, 33 Mich, B,
Esown ve. L Co, 5 Ma., L6

{2} 1 the decksnst lon was deemsd dafentive In this
respoct. thora nhnald have been & speciil demiirmen.

Iww, § TREE
Vel e orth v Saime, 33 Mieh, 05T b
Rirbe wu Fobl, 28 Wia, 527, HI-2

(i) Nor did defandans object to then pridench oo
this perint whes offersd, wd not arlihim the nllvf‘!-lJl:th
i b b Mt
—a poat practhee, thonrh sowstimes & .
(4.5 Hud the declamtios been deenpal delectivn ia
tuis portioular, oo cbiectin in the conrt below, am
amesdment wonkd have been sHoowd &t obca,
Wallaie ws. Dutroli 0y Ry, BN W. i, 5
[ Elkeh. )
Kiam v, Whehall 13 Miglo, JH0-EL
Dickinmea i Do, ¥ fllioh .
Biatnte of Amendmests, Hew., Chog i, and
fses. Cited.

Baberys v Taplor, 21 0, W, 1L B8,
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{(5.) Were it deemed defective, it is oured by
the verdict. -
. Thid., § 7883, sl 7, 8B and 13,
Stange va, Clemens 17 Mich, , 4080,
Delashimsn va, Betey, 21 Mich , 518373,

 And even this ecourt wonld supply the defrct by
amendment, or trealing it ns amended. Soch amend-
ment wonld only Inclulde matter which had been
actnally presented to the jury [or their determina-
tion.
g “Monoughsn vs. [ns, Go-, 03 Mich. 24,
Ib,, & 7036,
Forey vs. Leonani, 24 N, W. R, §1 (Wi}, and
casts cited,
Bvarty vu. Sesucker, 28 N, W_ R 07, (Neh.}

P (6.) Defeadant treated the point, and tried it, s
properly within the allegations ; this waived any sup-
posed variance or defect .

Metnrdy s, Wadsworth, 8 Mich., 351,
Stops vi Covell, 20 Mich., 5633,

MzCoy v Brenman, 28 M, W. R, 130
Walince va. Det, City Ry 24 %, W, K., 570,

(7.) 1t was covered by the allegations, and was
within the issne; nan averment that the boy was right
there, in plain sight, balore his eyes, in daylight, and
it was his ddty w order him off, is equivalent toan
averment that he saw him, aod includes it ; especially
after o full tzial of the question and 3 verdict oo it,

The nverment of the dady was distinet, after
stuting the circumstances, the bo¥'s presence there,
in a place of danger, in plain sight, it is averred,
the dnty . wus [o order the boy off and make kim
pot off; the avertment i3 clear, positive, and pot mis-

T R R

-

21

leading or ambigunous | defendants understood _if. 1
they kunew evidence of subordinata facta, outof w.l'u.ch
the duty grew, woald be addueed, and they knew itin:
volved the quostion whether they were awire of the
boy's presence there —whether they saw hlm_: and
they were prepared to try this question, and did try
it, adducing and receiving festimony without n.b_]ec-
tion. 1t is not necessary to aver i detail subordinate
or evidential facts.

(8) From the facts allegedif the dnty is clearly im-

plied, it is sufficient.
Ekman va Minueapolis St Ky, 24 N, W.R.. 201,
Clark ve Ky Co., #8 Mino. . )
Stewart va. Havens, g2y, W.. 430, b, (Nebe) )
Watson va The Wabash, g L& P Iy, BN, w.
R, £81:23, [lows.]
Qeveke vs, Gr. L & Iod, BY. b !
[Mich.]

James ve. Emmet Miniog Co. 31 N W, 502, [Meh.,]

Minn, & &. P. Ry, B3%, W. R 59
i %. W, 533, (Mino-)

Romans v, Longevia, 23
and the facts

But we have alleged both the doty,
sufliciently from which it springs. -
[, then, the allegations of defendant’s negligence

. =
are sufficient, and if there was evidence on every m

terial point, the case could not be taken from I.hﬂ.
jury.

X W. R, &8
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: 1.

Becanos the Jittde boy of temler years was [esh.
mimally o Inspasser, will not sxens defenidnnts for
reeklemaly Killlng or mabinisg him.

To ke it from the Jury woold izvolve oo afirme
ance f seeh o proposichon, which (o ot the low,
Hurh & rals woald be proposterons, amel, oetrageans

Defemdants balow mlied paooh s sulofy an the
rimes of !

Flargineves 75 Liowtul, 3 Wiele I, aed
0o B lelwey va Srctck 88 Wb S8j,

Bul Lve vasen are ot pamllel nar applicable io
the fucds im the case ot bar,
I the Hargosves case, the isjury occurred on
siriclly priowte properiy, and **nod jmmedintely ad-
Jotming a Rigkwgy," and In that case the Injury oe-
onrred withoat any porifies ool of defendant, rho
nhilit straying oo prieofe premiver didlan? From the
Aldgmay, where 1f i no Hght bo be, and whem
children were. nol gormifomed fo g, and whers jes
prefemce wer nal fo Se arfielpaled, yud falllig into
an open clstern; the exse mades the distinction e 40
vhoss whio ars diretly injored by somp Pesihtive aet,
inwilving were than paorsise wemligence," and sk i
to thioss ** eases whare the pature of the buslises is
Buch as 10 present pecwlior alfraction fs obildren
Amrther important diffrrenes 13, g that e ibalondnns
hadl no beoarledpe of fhe child' s Prearnce, bt in the
cass b bar the defestant bad swch koowledge, snd
then o positive aml grossly negligear sol ndicted
thie by jury,

k- 4

Im the Smith case, out oaly wns the plalachil of
i pabore years, b e avidenee *faliad fe shon
or femd £o afors, that the engdnenr tnew o Aod roanes
fa buwie, that be was thor at IL'" The by bed
momy times before besn opdercd off, o samml of the
dnmger, ond on the ecesion of the acchlent bie bad
bosti “atvling oa the step a1 1he par of the tesdar,
and this iireman §ed erdered Bim ogf, 2nd FI:? him
tme o "~ aiif]l sugrparert e maoa off, The boys po-
ai:li.l:-h. bﬂ::':-f; the mr.f‘l' the 1stiber oud of Light of
fhe frewman when in the eab, mnd (bere was mo avi-
depps pa to any of the |Ivul'alﬂut-'u:r.;ﬁ'lnln" "".1::
dienting n dogree of indiforenve o thmr pan 2a
the m?ff; al the bay," unr does iC 4 teand iz el (that
b { e Bisesmaan) bind miy ressim b belivvg that the bay
wanld ot hnve pmpde tiuse to char the tmch, o that
it was af all peessary for Ui to call the sttention of
tho eaginier Lo The feol 1hat the by was therme ™

» |n other wanla the injury manlied Teom s ne-
cidental fall of the boy, snd without amy careiassfes
o7 negligonee of the sumpany’s serrmte'”  The boy
wn not theewn from the enfine.  The mas docd sot
mpart the facts proved nor the ev_id-m:, bt fmp:
what fs Isdlcased by the opizion, it ke erhienl the
rene was very 4 [ferent Inow the oD sb bar, but the
e albems 1hiat Aod fherd been epideacs 0f yress ke
ligenve, anch s to indicate indiferenee on i fhe
safely of the boy, fhe compeny would Aase bedr
Hmr;imh Landon uod Macoml, the esginee and
mwitalinsam, in the case ab bar, saw tha boy na pnesy
of great danger, and gava i tio wmrning. Leat lﬂg-.‘l:'l =
abvedl wiih the englo, nad stopped 18 Ly prreal 9HE
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sl & jerk &8 1o send whe boy dyine headlong o the
groned ; i was & sudden stoppege by reversal, such
us the osnductonr of the uoin sanding in the cabooss,
Hoppe e, Clinzgo, M & S #. g 21 N.W. R,
2, testified, = threw Lim begd flrst—sunt him 1o the
other ol of the '’ Sacli comdwel wuald be man-
slamghior bod the boy been kilbal,  Soos of the de
fspdant’s servunis swenr they sow him ronoing just
bedors lus ot on e font Hoar), bn thst directios, to-
word the front of the esgins, and actoaliyv in frone of
1t, and thas they sald and did Beiking ;" paid soe ot
tantion to the thing ut el and Graney callml thelr
allention to his beimr thore.  But they paid no attos-
thon.  This was pechbessness. [t was {le manifests-
tiom of the spirit perending the utteranos of e labe
R. R. King, when prosouncing bis anntheoes on the
public.

It soema batlly Decsssary Lo cite cases Lo support
the charge of tho court &= tedelendant’s lability on this
siate of [oote.  We think tho cowrt. oight bnvs gone
mach farther in fawor of plalntifl, and il been
Pk
. We refer briefly to some of the Mickignn cases,
andd othem :

Coreer v 0L &G [ HyCo, SN, W, L HE

In ihis cose mehild hal sandered on the track,
aumne distanes from his home, in g sparsely sstided lo-
eality, whess she presamee of a persin o the trock
wid Dot 1o be pntcpated, aed it was hebd (he child
wns N0k & respassar in Uhe sense of exrasing tho come-
pany [rom lability, in depriving the child of §s
hesalih, 1ife o limb, by rechbes or secligont acis oF
amizmaitas  They sow him In thse to bave saved bim,
Tt dhavagght b was o dog

e

Lt

[m the Mureats mase 41 Mich., £41, tho child wna
n fresprassar on the Lmek, but 11 wms not #mlmed - or
protanded that that prevented o FecovAry, thongh
judgment for plaingil was reverand, bocame of warl
ancs, the silegations of duly ned negligrmey rlatisg
anly to the pste af spesd. the glving of algnaln, nwil
the proofs only eafablished the omlssion fo famoe,
to hnve mir hrakea, nnd thal guests pecuwpled the il

Is ihe same cass, 4F Affok, I, puder peannded
pdemdimgs, it waa hald the rass shonid hoce Been sub-
mifted to fhe jury. Om the third trial the jary, an
the feota, fonnd for the defmdant, which Was afirmed,

e rulings.

™ E;T:: r:lrnﬁlﬂun:llﬂt?wl ny. Herkoar, Lwlon i_|:|
this pourt, 63 Aok 51, und 23 N W M., 06,
aloiilag 1o this in principle: there e chill had oo
more tiglt 1o entar the shd amil hapdks tho dymamite
tham 1his voe bad to Fide on the enrites e, pod g
boils pased the oh{ldren wers rightfaily od previlacs
Fnemediately adfoeeul b {he expored e ﬁ-l"-lil'.'l_.'l:lﬁrd"_

Trn thint cuse il buy dng ured Hﬂu{."} in this the
dufenians, by b afirmctiee od imficted  Fhe
MH::LMM wp. Fliinf & P M Wy, 18 N W R,
ew, il By killed had @0 bariness with the mlrllr.un_'.':
and was nol goieg oo tbe trofn, Tl camee 10 Il:lﬁ wia
thon merely tn liear pu excursion and ploy d by
Mr, Justice Sherwood, be was n0d o Lrnapasers, pi &5
b defeal tha company s “iﬁu;t! }H:r;:.gl;gﬂe;mw .

rémelf vx. Bk A £ 5 T .

261 !I.“I;ﬁ:h.,}ubnf 11 years okl on {lie track wherd
lie bl mo Fight, sad the defendant
im Lime to svert 1o injary, and ®

& agents saw him
hile his foof w3
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canght Batweon the gonnl and mill. bot ran over him
with the switeh engine, Tl therefore, defemiant's
ngent, after helng awars of the perlious comdition of
the plaintiff, dd not exercie rexsonable ke o pre-
veat the infury, defendnni eannot sely on plaintifa
meghigenee to delent recovery.'"  Sou cases clied
Morrig vs. O 2. & @ A T, 4% lowa, ¥, and

ciess Lhers cliad, that plalntif®s negligesce I o ax-
ctuks, where 16 b5 disenversd by the defendant in times
w aveld the injury by the exsrise of onlinery eame
o 1ta part, o maiter I the plaintifl be & trespassar.

Hrows we B Co, B Mo, #3118

Hsbeuhamp v By Co, 37 Mo 547,

S 1L Seearmbepal el Co_ Wi Veadeblle 18 Cons

(ETH

Aalumsore & Obis By wi. Trabsur, 35 8., 350

Hetris va Lischbeld 33 H_ 00 67}

Basbe v HFallevasd 38 M 10, 579 50 97,

Deering o8 Meg., § 14, aid camm riied

f Thompssg Neg.. 1151,

Whanor, {253

Bhr. amd [Redd, Nez_ f 2.

Meaks v B T 0L R, 50 Cul, 817,

Narte we Llehfepl 25 X, IL, 2T

In Musgerpe. O R L & F Fy e KW, R,
714, {lowa, ) where & child of discretion, 11 years old,
wiasd clearly a trespasser ; i1 b omiid fhe defendant
donldless would bnve been liabde, i€ the imin conld
have beett sloppud ko time alier the discovery of tha
b'l]lj'.. Tor 1t wna then defendan’s dl.l.l‘}' fus Ei'rl_-l 1:.-]1“11']‘.
and ptop the trin ns soon oy possible.

Lewdew wie W¥ Ca., 1Y MlEsa, 330, (IR

ereks ¥ Of B eml Il By Co, 28 W IL
BT7, iAlkEh

The cass of Oyrch o8 Nurdin B approval in

hLr )

most of the Biates, ineladipe Michigss, and by rhi
hetter reasuned exses in England, and by our federnl
supreme oHrt.

(i} ‘Fhe question af eaniribietory g Tigeiies of the
clilid gakntil, or his parents, does not arisd pan this
rooord ;i1 was eltmenated Ly the charge of rhes podlt,
andd o exception i taken 1o it Bat nrgllgenes conld
nod, ns matter of law, be seerted of o child al hix
senrn, and s to pegligeace of parents, there is 10 &n-

deqen of §e.
Chlrsgn g1 By Do, ve, ditegil, oH L, 23,

£ Thosg Hep. 1D, T, el e,
[heering. § Z0, {p. 30
[eering Moz, § T8 5ad o
Mt dev, By va Meimmedl, 8 Wl 5.
It is ot setthed thas parents’, negligeacs could ot
all be imputed o thie chibl,
Cierring, § 25, nale
WWhaswan Mep. § Ol0 333, e
W think, [rom what we have said,
thope |s oo error a3 allaed in thn Rt midd senopll o

algnmmenits.

it k& olear

gt b 1 miars casnal pemsrk of
harie ont by b tesamony 3
binding o the JUry,
at liberty lo com# 10
d been room for it
2 pasaing memark

ik} The second melnt
the jndge, which was fally
bt even if it wers nod, 1 wns Gt
nor intended to be so; they e
a different conchuslon if ther ho
upon the avideoce, and opon szl ;
of the court, no ermor in ssaignnhle any wiy.
Hheaban va Darry, ¥7 Mok 3. and camtlom,

fpmps ve Langey, B0 ML e
liapes v, Tiemer, B9 Wi, 30
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The conrt’s pttemtion shonld lare been specially

called to it ot the time, T 18 wis deemed matesial
BrTOT.

Rrcvrm i Eellop, 81 Mich 135

“There is no peason for regairing o court to
throw doobt on & certainty in charging & joreg.”
Wibner, we. Dasespor, 5 MEsh, B4,

111,

Tha-dth.fich, Gih, 8ih, and 2 asignments com-
iy soledy of tho ndmisbon of testimony that the
defondant bud nod proventsd the prembses, prioc to
tho aocldent, boing n eonstant play ground foe childres,
It wpa clalmed 1o ba immrterial.

If 1t admission: had boem error, it was cored by
rignrous exclesion im the charge of the court.

Poopln ve. Pitcher, 16 Mich., i
Johifscm ve, Nailon, 38 AEb , 45,
Eally wn, emilris, 30 Miche, 2308
Ambrmes v Mobisicn, 2% Nlich., 3L
Clirk va Cax, 9 Migh., 208,

Thoy abow by thelr own witbesses, aml claim [t
as o fogt, that chibdree freqeent tha trek,. This wonld
waive, the-ervor if there were nny,  Keo, P 21, B4,
LT e

Eow vo. Peezador, 2% Mok, moag,
Fowler, v Giilber 38 Mach,. 580

Huot the error way wod in admiteing, hot {0 aftor-
wonis exclnding 361 but aa we obtuined the vendiot,
wa mre not in position to eomplain g yot, a5 defendnne

complaing, wa contend the testimony was competont

.t

and proper and théme was po error o s sl mission,
It was limited to time prios to the 1airy, nod the
jury and all partles se uadertond it

Jise, po HBSE : 48 L bl H p. & ger bop
and 40, 5133, B

Indepesdently of its bearing on the geestion of
regligenes iU b8 compatent ns shewing the sart of plm-:?
it wns—ay desoriptive of the focus of the avcident—it
pariained (4o the rep gesios, _

Mut it wos compobent and proper, &5 bearing oa
the question af negligenes.

Plafntiff liwed in ose of the sdjapent honses, wirh-
im mixc Toet of the teack, anid thia house wos oened or
contrulled by tlw defandant, and its officers pullected
e et : that troops of childen, with the talerstion
and knowledge of the nompany, kad long heely 0CIS-
tomed to rescet vo the lusality (o pluy § such negleat
to fenea, und such toleration of ehililren there undes
the rircumatnpees, amd the tegiect of the walohman
ut the vrossing, sod other areatd ::-:! “ﬁ; T;ﬁur}'.llrni
all ns mligence, ond the foluratiof ;
mﬂuﬁ?ﬂﬂ I:hl.l.l't*[.]. E|:1|.-r|.||f|. the dangeruls chumcies ol the
premises, 13 lleged b0 impose apan o defepdant Hhe
duty of greater cirs: amd it wna parfoctly competent
b shiow the fact, aod thut childwe did habitually ve:
sord there, Notwithstuniing the moms Hmitsd Fulo
laid down in the cours below, wo [naist that sach o
site of facts made i3 the QUEY of the dofemdant and
itn agents 10 anlisipale bhe preseece ar the ._ra-w::
thare, eapecially on pheasant days kn the simmer,

10 s 1o 14 thot no one was in danger _

The children were righifaiiy o the premises
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immedintely adjucent to the defendant’s premises,
viz: at their own honses, =

The defendant’s business, the moving of cars and
engines, wonld be very attractive to them ; and they
were constantly tempted into danger: and when some
children were seen riding and gliding toand fro on the
cars and engines, the temptation -to others was in-
creased and intensitied '

We insist that when trwps of children 2ired
right by there, and not only mighi resort there, but
as matter of fact dif resort there habitually, and the
Company knew i and tolerited it or did nof prevent
#f, then the company was bonnd to anticiparte their
presesce, nnd to kuow hefore starting the engine for.
ward or buckward, whether childr-n were in front of
it, or behind it; it is true the jury tound that defend-
atits ngenls did actually see the boy in time to have
easily averted -all danger. and rhis other testimony
then became {mmaterial ; if they did see him, then it
i3 no Jonger necessary to urge that it was their duly
fo see Rim, but the court could oot o-snme o sdvance
what the jury wonld find, and therefore his charge,
oxelnding this evidence, was wrong, and his roling
wdmitting it was right. :

The degree of care must be commensarate with the
ciroumstancys, and the place being wne where children
are likely to resért. and do resort, is an important
vircnImstance. ' ' >

. B. Co. va. Btoat, 17 Wall, U 5., 660,
Haolaod ve Misourd &<., R. Co., 38 Mo, 48480,
Randall vo. H. R Ce., 18 1. 5., 4,

Hayes va M. C. I Co., 111 U8, 2345, 240,
R R. Ce. ve. Glllman, 13 Wall., 401

laher va, H. B. My.. 4 Rob., M. T 204

e e il
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R B Co. e Mahooy, 57 'a. B4, 183,
R, Co. 7= Eeiley, 31 s B, BT
Watson vs. Wabnah, 5 L & P, Ry, % N. W R,
50, (lown) )

Johnson v, G & N, W, Tty 25 LW B2 (Wia)
Townley vs By, Co., 53 Wis. 2.

bam v Brooklyn &e. By.. 38 Barb., 230,
““F' = k] v, I O T
Hasloger vs, M. C. Ry., 47 Mich., 207. :

47 L.

Marcott ve. H. & O By {ﬁ Eﬁ..;

Yan Businberg vs. M. €, Ry.. 17 Mich., 0, 18

Mupllapey va, Speoce, 1% Abb, N Y. Pr, N8 HO

Northera Ry. Co: va. Blate, 29.Md,, 420,

Baltimore &e., TL R.uo. v Hiate, 55 Mil., 3066

Conlin Ta Charleston, 13 Rich., (5. C..) 201

R R Co. vs, Adams, 28 Ind., 56

Norrls ve. Litehfield, 33 N. il., 971,

Bergw vx. Gandizer, 1¥ Cﬂl‘.‘rn;, .

Daley v, 2. & W. Ry, of Copn., 2938, .

Regser ws. . T Ry ag N W l}, ﬂ_ll. i

Dshl vs, Miwsukes City By.. 8 N ‘-"l:; I;I- £|Ilu_-

City Hy. w» Foxley. Bup OL F. Legad [nf., Aug.
#1, 1895, Am, L. R, 194, 821 2

Ca:mn.Dﬂ..!:ﬂ:l‘LnPlk. Ba, 25 N it
185. ' G

wiida va. I Riv. Ry., 3 Barb, mm o

Eéflp ve, Milwankee Ry., 21 Minn., £

Nagel vs. Ry. Co., %3 Mo, 653, 5 €. 10, Ao ]
Eng. Ry, Cnses, T

M, C. By. vs Coleman, 28 Mich., ll&-t, s

Heating va. N. ¥. A H R B BN,

Kerwbaker ve Ry Co, 30 S, 17

I8l ve. Ry, 4T N. Y., 817- )

Hoppe va. €. B & 5 P Ry, ¥ X W, 28
ks Bohn, 27 Mich, 503

East Baginaw Ry Co. v& o
Bwobods va Ward, 40 Mich., £30- o

Van Steinberg ve. Cuse, 17 Alch., 118
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lleanchiamp ve Sapsaw Minieg O, 60 Mich:, T
Prrpmpoe v Wiv Cand Hy., & X W H, 1M
Prwrers vu Hardaw, 88 Mich., 538

It wan their dury terkeen 1 sharp lobk val, whem
they knaw childrea wers likely 1o be, sid the fecond
furnishies o confession of this doty, am] ihe n=grlet
of [

fec. pp B GHR

i) Evidenos of teglect to fende was offerad for the
e rekdun nz evldetics thiat ehitldren conscantly fre-
fuenied the groonds, viz: to sbow that tle clream-
HManees wera syl aml o d.-..ngq-.mun ud te demanid
gredl cane on pam of dafendand, ind iE wss rersivesd
without objection, .

It was shown that on the eutine north side, ihers
ool hase been s feace, nnd nlso wn the eant slde of
Onptings s, Getwesn the north trsels and  plaingdirs
twalling, 1he very polnt where ba got on thie premises,
bl ulso nlong Hastings s, butween it and abe fhipes
Kifle tracks, suuth to the exuls pons

The statute in relation to feneing, applivs s wall
in ebtles wnd villsgpes as In tha coustry,

Greslyr m Bo 0% M. & U Iy oo, 5 W 1,
1, (Hiam)
Thy, Co s Parker, B Tal,, £51

lneomvenivace to the Co., k= no exeuss for not
fumring. )
Thid; & F. & P2 M, Ry va Lol 28 Mich., 316

Brailley 7o Hy. Co, 30 N T 407
fhily where it interferes with the pablize, us a1 1l
slmtion oF depol gronnds, esd them be o feneq,

MeGmibh v 10 M. & M, By. 3 N W, i
[¥ica. ]

=*t

Anid andonheedly bn the case nt bar, the want of

s Iomeo at th corner of phalatiffs bonss, contribited

to the Injury, which with a fence there, wonid not
have happened, 5 in the e of

Bokorler v [y Co, 87 3. W g, T8, (W]

The statulory doty ta fence, may ba invoked in
favor of patsonsos well a4 i favor of domestle anfmaks,
al Jeast an evideace of negligence.

Bebmidi vo. Ky. Om, 3 Wie, 157
See Hapm ve W B Co, 191 U. &, 20

Hep the Marott emses and Siabkl v, & & L B,
=N, W, T0a-7, (Mich.) _ i

Bt mo error is nasipnsl on the admission ol s
evidence, and the whols was afterwanln clinenatad by

Ehe clinnge.

1s} B also was axcludod evidence of nmllp:*ﬂn;;:f

the watchnian, which wis competent when v ’

“nanl thetr diligencs would bove provented the Injury.
Dars v Norih - B MUL Go, T H W &

It does oot matter that the childma bl B0 right
%o pesort there.  VWherever the com pany in bound l-_l.:
anticipmte the fresesss of persoss, it ia Ift-i'aﬂ:l’.:u
Wit it is proboble they il resort Lhere s I|Iﬂ s
cases Loy may have tle right o be thege, FIJ: o
may le the sale ground of the probabitity. of f :‘
Presumes s in olhier cases, though thay hut]‘:l:nnuﬁu}-_
the probmbilliy of (hair preseuce moy T
Ereat, or greater; and whera such probability B
.unil in known Lo the compauy, Lhe 8y "!F:L Fa
Gxed. [m many of the cusés lsst abiwe o
Pufntils wers techinically treapassarn.

e i ir-p-.n
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Tl Asifznment
Evidence wns introdiuced to shuw dns ears, as
enedimy to hls veurs, on ihes past of the plalnif, eed
adsar that of his pureols, aod ol objectsd o that be
was of tender years; kot be sbad still on (e step,
and held to e handeoeadl, de; oand  that  Lis
other Jofe kim for but a few minntes in the custody
af o nlder sistar, sittng in the front door, amd 1old
him o ale stll while she deew bis papa’s ta—ho was
“hagllae ol —posr—ke e o sereant,
Thess vircumstanees henr oa thy guestion of son-
tribntory negligenes,
d Chieago 8., My, C0, sa Gpepury, 58 (8, 594
&, Co. me Mefaen, 55 [0, b,
Ihl w5, i3] 5 By e, ATH ¥, 215
Bebeoldy v Ry O, 3 Wi, 558
O Flabsriy ep My, te, 48 So, 7

Befudanlalet &4, By, Us . *a Bugdm, 18 Ohio BL,
R, 835

Errar s a=simed on allowing hee teosmy ahio told

-him o - =dE 22410

Bt the question of the purent’s or plalngifs neg.
ligempe, wan excladisd by the churgn, and so this iram
olferted tn beeame inconseqoeatal. No exce[lon 4
1akan, of arvor amigned oo this part of (he charge.

‘Su, this Teh asignment fulls to the gronnd., As the
e reunlted, the jary foaed the defeadant's agwnis
‘acimally saw the boy, snd knew be wus (hera, mmd
" them without necsssity or excoss, delibermealy prosed.

af to injurs Bim. Lo soch s caes, il e, J2 becpmes
of B0 comseguanese bow hn enme 19 ba there, apd this

an

prart of Ubs charge was comsistent witle the other part.
Hemlting the right of recovery to the fnet thas the .
fendart knew of the Bay's presence before e staried
the engloe, and in thine to hawve prevested the no-
cidenl ;

In amch cose, negligence on the part of plaintif or
his pateniis (s not the proximate euuse of the injnry
n=d in nut material, i

Meiils v, 0 B & . . O, 85 lown, 38

Wirlpht va. Broers, 8 1w, 5

Kershaker v3, Ry, G, B0 8. 078

jabail ¥ 8, T, & . IL ity., ¥ Coon,, #. ok mm,

Aot we clnim, even thoogh defendant hod not
by awnre of his presence, it woohd be under the cir
nmatiioed, boned 1o anficipele his presoooe, aod 0
mse dup eurn in kat reginl, ol that 14 used no care,
und henes thin wns anBicisnt gronml for mooeery; U0
Jesa the negligence of thw parents contribated o ::]r
Injury, and therefore the testimany when fﬁﬁ! :
wis admissible 10 memiive contribatory pegligemees
i eauld have no other efecs adverse to defesdant

“Hutd wven thin sifecd was avertad by refaslzg 1o I'l""" :I::
“jury pess o the qoostion of the megligeoce ; iF U

arroy, {1 beeame impsatesinl, harmless nod was enpid
Iy (e charpws, which is not excepted 19,

Y.
dd Apignmeat. oA
Hamilintlon = & propec ulement in adectibd Thes
actial d smages.

Ellmq-._ I'[.]I'I'I'.\.ﬂ.ﬂl W IL' o

pan-
Bo-far ns = tha Batterson e, 40 Mich., 16,
Blots, 5p kst be rogandel as averrabed.
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Melluire ve, People. 44 550, “
Ciate ve, Manmel, B4 M. O, 801, .
ftate va, Edwards, T " H&
Davidson ve, Siate, T Tes. 128
Johpeon e Buate, 1 ﬂ:. ?:.
Oraper wa. Draper, @& 1L, 17,
Blgckwell va. State. 11 Ind, 196 -
State va, Whitler, 21 Me., 31
Wade yo, Siate, B0 Abe, !M.

Injury to the feelings iz actnal damages, and a
Isgitimate subject for compensation. The damages
wers nob excessive at firat, -

b Sehmidt v, Ry. Co., 23 Wls., 187, #8500 for the
loss of an ann. i
" In MeSimuns ve, ity of Lancaster, 23 N. W,
‘Rep., 689, Wis, where the plaintifl'a leg wnn
" merely injared below the knee, the verdiet wis F3004),
and the conrt only reduced it to §5000, althongh on . Vil -
former trials the verdict had been but $2000, T
In Purguson vs, \Wis, Con, R. R, 25 N, W, 123, 11 Assipnment. b o
#6000 was held nat exvessive, for aninjnry causing the This testimony wius compelent to contradict Mar-
loas of one half of one (oot tin. He had sworn, that the next momiog alter the
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Within the last year a 20,000 verdict was obtained
in N. Y. for a less serions injory to a littie girl by
street railway ; and in July last. the Soprems Conrt
of Mass. affirmed a jﬂdgmen_r. for 313,000 |n favor of
Parsy Collins, four years old, for the loss of nn arm
by the 81, Ry.

" Berg va Ry 50 Wis 4in.

Yer, the conrt in this case cut down three thon-
sand, without any pretence of passion, prejodice, ig-
nomnes or corruption on the part of the jury, The
defendant has not recaived injustics by the jury's tak-
ing mortitication and homilistion into nceount.

LR B

_lith Assignment. ' '
" “The best answar to this, is the testimony of the
boy himsell. T o
[t was i matter in the discretion of the conrt  bo-
low, and he passed ppon it. The discretion is not
shown Lo have beun abused. cH

acrident, about 0 o'cleck, he went up the n:acl: 10
Hastings 8t., in front of Woodlyn's Hoase, to inveati-
gate, and had an interview with Hosa .B-uahﬂ}'. and
that she had said to him she know nothing about the
accident, and did not see it. He did not pt:etend to
have been there, but that once. )

Woodlyn's testimony was to show that ke, him-
imself, had been there zll that morming, and =aw Mar-
tin when be came, and when he went away, and that
Martin's conversation was with him alone, and thoat
Rosa DNnshey, and the others he named, were not
thers.

This disposes of all the sssignments of error.

The case we submit may be summarised brielly as
followa :
Ina very dangerous locality, entirely nnguarded,
in a densely populated district, where d:l“dmﬂmm:cj:
and do daily resort, and immediately adjacent 10 0
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enpied private dwellings, and also to 'a pablic high-
way constantly traveled, a dangerons business is car
vied on, and machinery used of a very dangerons
character, and very attractive 1o young children,

Besldes the highway of Hastings street crossing
the two tracks and passing along the premises and
the ends of the side tracks, defendant claims there is
also another highway, viz: Gnuin, formerly Pine
street. passing through the ground eastwand, between
the two main tracks on the north, and the three side
tracks on the south, which it claims the public had a
zight to ase,and did use, and that the chilaren re-
sorted there to pick np eoal, &e. (R. pp. 54, 21, 67-8.)

In fact, the premises were 0. dungerous, and,
people, especially yonng children. so constantly re-
gorted  there, that the defendants, by their evidence,
practically admil that it was necessary to keep a col-
stant loukout to avoid injuring them ; besides, the
watchraen at the crossing, overlooking the whole
premises, and who swear they, asa rale, ** did their
best to keep children off,” and besides the engineer,
firrman, yardmaster, &e., there wiore switchmen. whose
duby it was 1o keep a sharp lookout in front of the
engines. and there was a plank there for them to stand
on for thut purpose, and he swears he used it for
that purpose, and that jt wasa “.part of his busi.
nesa ™

Yet on this occasion, the engineer and one switch-
man-gaw him, and others had their attention called to
him, and the watchman saw him on the premises; yet
uo one paid him any attention, or did a single thing
to obyiate the danger ; bat on the contrary, in broad
daylight, before their open eves, procceded - deliber-:

39

ately to put him in extreme peril, starting up with a
spurt.and stopping with a jerk, throwing him to the
ground and mangling his body. . - :

Even had they not seen the boy, we believe the
defendunt wonld still be liable, for we believe it was
its duty to be on the lookout nnd to know, if anyone

‘was in danger. and that by defendant's evidunce it

appears this dnty was recognized, and attempts were
made, as a rule, to perform it, and the neglect of it
this time, had they not scen him, would have bean
negligence : but the court did not go so far, but hald
the defendant liable only in case its agents saw the
boy before proceeding to inflict the injury upun_him.
This is certainly as favorble to the company as it can
rightfully ask. '

There can be no question of liability on that basis,
The boy was in no immediate danger stat'lding there.
as long as the locomotive remained molionless; the
danger arose from moving and operating l‘he lo-:.:nm?-
tive, aod especially the wretched manner in which it
was done. This was the nct of the defendant. It was
the proximate canse of the injury.

Hud the boy suddenly rushed npon the trm‘ik
from some hidden retreat, while the engine was in
motivn, it would bave been its duty to sfep :m on du?-
covering him, il possible by dcing so, to avoid injury;
much more was it defendant’s duty not to starl,
knowing it would put him in danger, until he was re-
moved from in frout of the engine.

Knowing he was there, the duty at once arose Lo
refrain from killing or mangling him, no matter how
he came to be there—whether his parents were t:i’
blame, or his guardians, or any other persons, not 1

Pk 5
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they were 1w blame, was It proper to deaids o kill
or wonnd him on the spot, The naionme of the de-
fendant’s negligonee waz such, that if Hable at all an-

der the chargs of the court below, tha lability was
withont axcuse,

Wea submit the judgment shoald be affirmsd.
B E Exare
ALy Lor PUIOL

T e e s 1o gy L

TAMES HUGHES, ’

o 54

STATE OF MICHIGAN

SuprREME COURT]
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