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STATE OF MICHIGAN.

IN THE SUPREME COURT.

B JOSEPI A THIBAULT,
: Plaintiff and Appellee,

V8,
H_ERBERT A. SESSIONS Axp

VARTHUR PHIPPS,
Defendants and Appellants.

Brigr vor PraiNTiFF AND APPELLEE.
STATEMENT OF CASE.

Plaintife tame from Canada to Lake Linden in
loughton County in September, 1890, and from then
* Tune, 1892, was engaged as a teacher in the
B Clig e} arochial School connected with the Catholic

| g “1 at that place, and was also during that t‘lme
Stce ther preparing himself for his profession,
et lﬂﬂ at the time of the publication at the Chicago
by t}? CQHE‘ge. During his work as a teacher, a man
an ‘? e of Gignue was at the head of the Sehool

B 1o ndestine wag g, teacher therein. Plaintiff had

Mat the school where he slept during the first
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year, and then used it as an office and library, sleep-
ing at Father Mesnard’s. Record 37.

On February 18th, 1893, the defendants published
the article in question in their newspaper, the ** Con-
glomerate.”

Defendants nowhere claim to have had auy infor-
mation on which to base the horrible charge against
plaintiff contained in the publication. If he learned
anything about liquors or “drunken debauches” as
stated by counsel, he does not say soin his testimony
and the publication does not mention such matters.

Defendants declined to retract (Record T1) and,

then and afterwards in other articles substantially
reiterated the libel. Record 73, 75.

s SR 3 v r

We must decline to accept any responsibility fo
the record as it eomes before this Court.

(?01]1’159]

and for

are not

Many of the statements of fact made by
for defendants on pages 8 to 9 of his brief,
which he gives no citations to the record, '
borne out by the record. As an instance, see pae 8%
“The Court time and again relieved the plaintif Oq
this duty by telling thejury thatunlessthe defegda'utf
could prove that this plaintiff was actually gruilty ?
sodomy no matter what his conduct in other respec :
was in the school, their duty was to bringin ““:‘”’qlig
against these defendants.” We can find Iloﬂlli?gtl:e
the kind in the record. And so with many of
statements of counsel.

. . ; ] assigl
We consider in the following pages the a4~

ments of error treated in defendants’ brief.

B puteg
] S[kécia] p]

1.

e Izlefendants contend that the declaration in the
b1 ‘e ‘ o-es not: s.tate a cause of afztion, and apparently
¢ S?f’illslpomtmn on.the absence of aninnuendo.
exgl a;nI; }crlllmgﬂ;dodm pleading is an averment whijch

pia e deiendant’s meani -
Mtecedent magton - neaning by reference to some
T‘ll’enh;)l-s n]e‘-‘t‘SS&Py only when the intent may be mis-
R Where it can not be collected f
AtOry matter jtself edirom the defam-
e O\f\’tl;en A defamatory meaning is apparent on the
7“If ﬂle libel itself, no innuendo is necessary.”
of the lg](;‘-ommon understanding of men takes hold
difﬁouitpu ‘lshed wor('ls and at once applies without
uendg ?s(:ogoubt @ libelous meaning thereto, an in-
, i Nee '
it pleaing. eeded and would beuseless surplusage
f\\;tll'on Iflbf?l & Slandepy 618, 619, 620.
Comnany lsﬁgalﬁ_‘[;l Bouresseau vs. Evening Journal
rue in this CaseI~L ;:T%l25’ At page 431, is equally
_he articlo meqpy a . ¢ average reader knew what

therein to pini.r: :
ender w O plaintiff, and the service of a

0 the yern 8 10t needed to explain its meaning
, | Lf;a té;;nzen out of Court; nor was it neces-
p“blicaﬁon o % Court or jury at the trial what the
tion of . “Habout or its import in regard to the

sool Plaintiff a5, teacher in the parochial
The offica (¢
Pointiy e € of the innnendo js merely to explain by

s out ¢
he defendant’s allusion.

d what charge of misconduct was
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. Starkie on Slander, 421.

And it is never necessary when the article com-"
plained of is definite in itself.

The distinctness with which, in the publication,
the erime of sodomy is charged against all theparties
mentioned is nothing short of indecent, and we failto
see how the publishers could have more plainly stated
the matter had they tried.

Plaintifi alleges more than injury to his reputa-
tion as a teacher, nor is the jssue what is stated on
page 3 of defendant’s brief. )

We submit that the declaration set forth a pub]l-
cation which is plainly actionable per s8¢, which is dis-
tinet and plain in itself, and needs no innuendo 10 €X°
plain it; and that it is sufficient.

2.

Defendants allege error in th
out from the case the 2nd, 3rd and 4th p _
of their notice of special defence given under the plea
of the general issue.

We find nothing in counse

at the Court gtruck

materiality of the allegations of the notice. "
quse 1t

The second paragraph is jmmaterial e

nowhere states that the plaintiff was in any
connected with the matters alleged nor does
any matters any way pertinent to t
tained in the publication so far as plain
ed. To say that defendants were infor!
“opross immorality wickedness and ¢

aragraphs

: s('hOOL
I's brief showing the :

manner
it state
he charges con
tiff is concern
ned that

¥ S0 th
. ﬂCtiOn
ﬂﬁ?(}tpd him

-ql-
rime were preve

ot

i

e}lt in said school” certainly does not give them the
i\:ght to c.harge plaintiff with the crime of sodomy;

That splri’guous and intoxicating liquors were coni
stantly kept and used in the said school by teachers
and scholars’ is a matter, whether true 01: not tha;s
:was not in the case, and could fot be consider-(;d for
:i“y D}‘:lrpose. The same may be said of the allega-
s;ig ‘;Pleltt ffachers ‘and pupils were drunk together in
o sodo Izo . Noris tl.le fact thatthe detestablecrime
ool ot fv \\?s pl'a?tlced by the principal upon the
e qu(;stigrrll ni.gt }?ald SC‘}-IOOI. of any materiality on
gatont pl(;inﬁ?f 'pubhcation of a similar charge

"amlef ,t gsd(;?ntendefl, the fact thattheabove “rumors”
lish them 'enqal-lt s ears would privilege them to pub-
auythin ’i3 e:[ﬁllt 18 Pl'epf)stel‘ous to contend that from
ﬂléy N FI n -.1e for.egm'ng, defendant could say, as

_have said, with impunity, that plaintiff was

el iltv as * .
ity rinei . 5 -
sodomy. principal or otherwise, of the crime of

con gzsot;h;tthgrq paragraph, defenfla‘nts apparently
o0y S lecause the‘y were. informed of the
1id sehon] | .COI)(]I.IC’G (?i plaintiff as a teacher in
90% of h}s having intoxicating liquors in said
and of his immoral conduet in other respects,

_‘.‘ Elnd bpea]l ) .
. p;mlish of ifl;?e& believed these facts, that they may
RN '

all ealgpy untiif the most atrocious and damning
facts, Suphmes’ entirely outside and beyond those
‘i contention requires no discussion.

Th
;;‘;‘;;tihtl_mragraph alleging that another per-
for th ntiff prosecuted defendantsin a criminal
e publicatiou of the same article as it
and that they were acquitted, is so mani-

et e 8 s b B2 E
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festly immaterial that we consider argument unneces-
sary.. .

A plea of justification in an action for libel when
the publication is not denied, must be as broad as
the defamatory article. Tt mustmeet the very charge
of the libel, not one of similar character although of
the same or even greater enormity. 3

Thompson v. Pioneer PressCo., 33 N. W. Rep., 8506.

Newell on Libel and Slander, Sec. 45, page 796.

Hilliard on Torts, Vol. 1, page 382.

Proctor v. Houghtaling, 37 Mich. 41. L

It is no justification and establishes 1o’ privilege
in a publieation such as we have here,charging P]ﬁ‘”:
tiff with the horrible crimes detailed with so m'uvh 'f]fe
actness, to prove other things of him of whwht "
publication says or intimates nothing. ‘The nl-a;[e:e;'
pointed out in the notice have no bearmng “’11.37_1?@
either as a justification or as esta.b]ishlr_lg a p”‘.’ ur;;
so far as the publication affects the p]&lﬂtlﬁ; because
they nowhere connect the plaintiff with. the m‘{l1 -
charged against him in the publication, a?*iht of
wholly immaterial as affecting the truth or _ffil‘ § q‘» o
the article or the good faith of the pubhshfall'n 5‘;]_“&
the wrong done to him;-and with the qu.estlon .(;ction
tification or privilege as it might arise 1M &n ¢
by the others concerned we have nothing
Pfence there was no error in striking out the D
graphs in question. 10, say

Counsel for defendants in his brief, pa;:'e1 fe;l;t‘ ot
“if proofs under such notice were good as a( (;‘i(fhr to
in mitigation of damages the court hzu‘l no s
strike out such notiece.”

The proof of matters alleged in the n

not good as & defence, becanse they do 1o

ard-

otice WeT
¢ tend 10

tters.

to do.-

S i e AR Sl et

7

meet the charge made against the plaintiff in the

article published.

Nor were they good in mitigation of damages be-
tduse defendant ean show only,“l—the truth of the
n}atters charged in the publication against the plain-
tllff;.or, 2—genera] reputation only. And evidence in
fnltlgation of damages ma Ybegiven under the general
I85ue without notice,

They may give in evidence the general bad char-
I‘)ILE:'I ?f PI&intiff in Mitigation of damages, but may
| DIrO\‘fa any specific acts (aside from those tending
O establish the truth of the publication).

Newell on Libel and Slander, ps 24 ]
Dage 826, Ng. 20. et page 824, No. 10,

3.

Assignmentg 3,4,5
defendant-s’ brief at p

; and 6, conﬂidered together in
tion in gy of at page 10, relate to the introduc-
(Exhib; t‘ ;denee by plaintiff of the article in question
declining. ) of the article published by defendants

* truth ofbtto Tetract and substantially reiterating the

L v e el i ek U S e

he firsg (B), and of two other articles pub-

v T with relation to ¢
tecorq 69.75. 1on to the same matter (C and

10 his brjof,

;)f B0ing before
*dantg havej

[
ticley gq

counsel says “Plaintiff has the benefit
the jury and claiming that these de-
njured Gignae and Yandestine” and
Ing to admit evidence of the truth of
, far as Gignac and Vandestine ure con-
& can not gee what application this has
of the admissability of the articles,

" uestio, ]
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Plaintiff certainly did not make any claim on behall

of Gignac or Vandestine, but called the' aﬁer-lﬁ]iz\vi}:
the jury to the fact “that we have.nothm‘g ) a;bOd.‘ '
to do with Gignac or with Vandestine or with ilirllyf th"p
else,”’ ete., “but simply and solely t? the ’m.l1 0 ' 8’
article so far as it affects Thibault.’ .R-ecou gafmt-
We think this a correct legal propos1t.1on an Giln(ac
the truth or falsity of the articles 50 far as t(ii'l]
and Vandestine are concerned is wholly lm;{li;l 42}):
Bouresseau v. Evening J ournal Co., 63 Mich.

The counsel gives no reason Why the a:]"cn:i;’:
should not have been admitted, and they ?Tee ;)f th-P
admissable as tending to show the malic
original publication. .

Hilliard on Torts, Vol. I, page 313, 314.

Stitzell v. Reynolds, 67 Penn. st 54. .

Newell on L. and S. page 331, 332,_34 ‘

Grace v. MeArthur, 45 N. W. Rep. 518.

Beneway v. Thorp, 77 Mich,, 18]:. -

Welch v. Tribune Pub. Co., 83 Mich., : )'

Haeley v. Gregg, 38 N. W. R. 416 (Jowa).

Z.

cord 17)
As to assignments 9 and 10 (See Reco

treated by counsel on page 10 of his bl-lelfl.
Counsel stated with reference to the

asked, (Record 18) “I make the offer 0 d‘reputatioﬂ

the purpose of gshowing the cha racter 5111’1

of this man as a teacher in that school.

| “eption t
r ('Olll't C()I-Pe
Sel,

9

General character and reputation may be shown
in mitigation, but nothing further; particular acts
ean not be shown. -

Pease v. Shippen, 80 Penn. St. 513.
See also authorities above cited in subdivision 2.

Bourreseau v. Evening Journal Co., Supra; at
Page 437,

] The fact whether or not plaintiff wasfriendly with
.\andestine or with Gignae could not be used as tend-
g to show his reputation under these authorities, -

lor, we submit, would it have any tendency in that
direction were the rule otherwise.

S.

b }\Ssignment 11, treated on page 11 of defendants’
of, _

N .
“'h_x\o exception was taken here (see Record 17) on
1th to hase the assignment.

6.
Assignment, 12,

(See Record 19). There is no
Ell.(en liere to the proper remark of the
cting a misstatement of defendants’ coun-
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Assignment No. 13. See Record 20. AndNo.14,
Record 21.

The questions objected to were immaterial be-
cause introducing matters not in issue. The artice
in question does not charge plaintiff with keeping
liquors in his room or of having boys and gir]sdrunk
in the school. Those are matters somewhat different
from the charges made in the publication and defend-

.

ants can prove the truth of what is so charged only

and the truth or falsity of other matters is imma-
terial.

Bathrick v. Detroit Post and Tribune Company:
50th Mich., 640, cited by counsel, holds only that (e-

fendant can put in evidence of the truth of all the [

matters touching the plaintifi contained in the publ-
cation, but does not support the contention that h*"
can go outside and attempt to prove matters w}_x.oﬂix
nnconnected with what is charged in the a]leg,"P‘d fibet-
In other words, proof of the truth in jUSflﬁ‘f““m;
must be as broad as the libel and must meet i &%
not something else.
Hilliard on Torts, Vol. I, page 382.
Newell on Libel and Slander, page 7
And defendant ean not give in evidence
crimes or misconduet than the one charged U
libel, either in bar of the action or in mitigatl
damages. 19
Newell on Libel and Slander, page 802, Note ==
Ridley v. Perry, 16 Me. 21.

06, Sec. +9-

any ofber
1 by the
on ¢

N

e i s e S e W o

Sk S

togetliey,

s}lb]eet mattep
MEment, 1 (
Tefopg to
Mo ey,
] ¥

Nide the basis

Df}zlt@dl Y State
dig not e

the ¢y
® trime of sp

* 11

Pallett v. Sargent, 36 N. H. 496,
Buford v. W ible, 32 Penn..St. 95.
?;llltll v. Buckecker, 4 Rawle,(Pa.) 285.
ouresseau v, Eveni :
. ressean v. Evening Journal Co., Supra ; page
Iiailey v. Kalamazoo Pub. Co., 40 Mich. 251.
Procter v, Houghta]ing, 47 Mieh. 41.

repl:i)s?g:}llnlent No. 15, (see Record 21) refers to a
(:oufmel t ihcourt; to a remark of the defendants’
l‘ll‘()p;ﬂ" jn he eourse. of the trial. The reply was
fOUCh(—\(,] and 10 exception was taken to it. It-is not
- 13!)011 1{1 copnsel’s brief except to class it by

€r with 16, 17 and 18, with which it hasno con-

Nectio i ;
fou(-h'n' .'.I‘here being no exception and no discussion
g It, we do not notice it further. V

S

:\S.". g rd
Mghments 16, 1 7, 18. Defendents treat these

a.lthoug*h. 16 has no eonnection either in
Or In principle with the others. As-
X ren::fpﬁaﬁi 170 of the record) apparently
eptinaan \‘ ’1e court on pa_ge 28, to which
Wwas taken. It therefore ean not be

or an allegation of error.
and ?8.-—Defend:mts’ counsel had re-
xpect?n(::;r:»ng the course of the trial that he
LY manner to connect plaintiff with
‘ domy, either as principal or as aider
A consequently was here, as through-

48 to 17
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out the case, endeavoring to bring into the case evi
dence of particular matters other than those involved
in theissue. Plaintiff was in court with the PX])P("YI'I-
tion (the truth of the article having been P]em]@d in
justification) of meeting the charges contained in the
libel, and could not be expected to be pl'ep.ill'E‘d to
meet any testimony the defendants might offer as to
other alleged misconduct on his part.

At page 38, Record, counsel during the tl'ﬂ.ﬂ Hﬂ,'vs
“we haven’t claimed that we will show that ﬂl'ls md.n‘
committed that crime.” On page 19, “We clain ﬂ;lh
article doesn’t refer to this man.” On page ‘_?70 ?e
offers an explanation of what he does mean “'h"‘.]l “:
fail to understand, and says withregardto theehalli{-;,u
of the publication, “We don’t claim we charge B

i at
with that;” again on page 28 “ We don’t claim tha

LH h 49
this man is charged with sodomy.” At i’;‘ie the
counsel for plaintiff says “It seems to me ]e;ce at
counsel should be required to put in some evi

L . pection 01 H
this time, if he has got it, to prove the con y Cuse counsel

. ' which
the plaintiff with this crime of sodomy,” to

counsel for defendants says “We haven't ,:{Ozjgg
evidence of that nature, we cannot prove the'm
tal act.” of
The record shows a repeated effort on the P‘r;:; ]?P
the court to obtain from counsel some 1‘93.50?“‘1 otler
considered proof as to the giving of liquor "':} chereby
outside matters material or how he eXI’ec)“z1 cainst
to connect plaintiff with. anything charge ;]Tat he
him in the libel, and his final flat admission ﬁesti(’“
could not do it; nor does he anywhere ask ﬂa({th‘)“gh
of any witness which would tend to do Soz-ted 0 Ay
time and again told by the court if heeXper(;e o the
way to connect the inquiries with the charg

& nd g 1,

: Peatedly i
| eeting plaintifp

x iy one else,

L Midpp
) 10 the

13

' ‘publication he would be permitted to go on.

The questions, therefore, directed towards show-
ing acts of misconduct on the part of the plaintiff
other than those charged in the publication are im-
material, and there was no error in 'sustaining the
objections to them and ruling out the questions con-
rerning  plaintiff’s getting drugged liquor from
liignac’s room.

See  authorities above cited in subdivisions 7
i 2,

I0.

- As to assignment 19—The assignment (Record
19) coverg more than the exception. See Record 40.
hf* Question objected to was “Do you know of Mr,
i ‘Pﬂlﬂt’si ?mvigg spirits and intoxicated liquors in
e schogl 2™ which the court properly rules .out be-
did not propose to connect this matter
anoer with the subject matter of the libel;
8 ruling only the defendants excepted, and
e other matters contained inthe assignment
t will be remembered that counsel had ye-
timated that he had no testimony con-
8 alleged use of liquor with the crime
tommitted either by plaintiff himself or by

any

”f SO(]()my

3 T s . . ]
ot Phe dss}g'nment 18 also too vague and uncertain
“'het’ fOonsidered., We are left in the dark as to
: ¢ to the ruling out of the question

ation, to the remarks of the -eourt, or
arks of coungel.

it refery
Consider
ey
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As to counsel’s argument on this assignment,
brief, page 12, it misstates the record and misstates
the issue. It is not true that the court would not

permit the question unless defendants first proved

that Thibault committed sodomy on the boy. It'i-“
difficnlt to reply to arguments based on such wild

statements.

IT.

Assignment 20 is the same matter over agaih
and assignment 21 is not the whole of the gtatement
of the court to which exception was taken, nor ran
we see any claim in the brief (page13) that the .S‘Eflfe‘
ment was in any manner improper or pl-edjudifflﬂ]-

As we cannot guess from assignment 22 (P“g?
80) what competent evidence the court exclut.led, and
as we find nothing in the brief (page 13) to direct OT
attention to anything, we are unfortunately unable
to reply to counsel when he says  No.22, Recort
44. This ruling is error also.” The assigﬂmentc- r
the attention of the court to no specific a}leged 91‘10‘ \
and we think, under repeated holdings of this court:
is not to be considered.

alls

12.

Assignment 23. Treated
pages 13 and 14.

y . at
in counsel’s Drief

| \\»hateVer, and

B 15

We must confess that we are wholly unable to un-
derstand counsel’s position or<contention. The as-
signment alleges as error the remark of the court,
commencing at the bottom of page 42, Thiswasnot
f{ o charge to the jury, but was said by the court to de-
fendants’ conunsel in an effort to make counsel under-
stand that he had already several times ruled on the

i ?ue?shon under discussion. No exception was taken
p (;1t and there is nothing which we ean discover on
H which tol base the assignment or the argument of
g counsel in his brief.

il Of course the constitution does not leave to the
%I 1{1}111}” to pass upon the admissability of testimony and
i 1S5eems to be the only faunlt found with what the

Court said.

j;‘: Sth position being taken on the trial or of any
: eD‘UIOH on that ground anywhere in the record.

on ;Il‘l};e constitutional right of the jury’” was given
Gharge; tequest of defendants (Request Sixth.) See
Vision y Da]ge 62 of record. The constitutional pro-
| vil e J;lipp 1es onl_}r to “prosecutions” and not to
{ it thotr , f)nS, we think, but the defendants having had

Way onthe trial, eannot complain.

S = e SR T

o e e Sl L e S

i 13.

“HS’IS:-E SE?SHOH covered by assignment 24 (page43)
show the ;5’ I‘Ul_ed.out because it was immaterial to
shoo] i Omm}smon of the crime of sodomy in the

Vith which the plaintiff had no connection
where it is admitted that there is no

And there is certainly no intimation of

AT AR L
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evidence to be produced tending to show that he had
any connection with it.

There is no exception on which to base assigll-
ment 25 (Recoird 44); nor assignment 27 (Record 45)
nor assignment 26 (Record 44).

Assignment 28, Record 47. We arenot concerned
in this case with Vandestine’s doings nor does cout-
sel attempt to show us, in his brief, why they are ma-
terial. ‘

Assignment 29 is too vague. We can not guess
to what counsel refers by the allegation of erTor, ‘J“V‘]
we can find no exception in the record on which to
base it. -

14.

Assignments 30 and 32. See record 51, B3 rom
The meaning of the words must be drawn 10‘“'
ﬁle words themselves, not from what defendant md,
afterwards choose to say hie meant by then. by
One may not eall another a thief ﬂ“f‘ exr:ufef m‘n
saying at the trial he meant by thief a liar. M’} 1)6:911
defendants publish of plaintiff that **Gignac hﬂf) e
ably assisted in his horrible work (viz. bodorfl')md- ]
the plaintiff and then afterwards excuse the-“ l'tff Tmzl
testimony that he meant only ﬂ]il’t le“té fhan
liquor in his room, or any other ml-f%COlld“C
that so plainly imputed by the article itself. ing 10
The words used are to be construed accql ~11(-ti011
their common acceptation, and the constrt
must come from the-article itself.

TP T SO s DTN N

¥
iy
i
i
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Wright v. Paige 86 Barb. {N.X.) 438.
Stonev. Clark 21 Pick 51. =

Newell on Libel and Slander, page 308.

Gribble v. Pioneer Press Company, 37 Minn. 277.
Snell v. Snow 54 Mass. 278.

Anderson v. Hart 68 Iowa, 400.
Counsel does not discuss the question in his brief,

15

SaidAzptsdi?:lgém,nent 33, with \vha-i-: Gignace did or
ity admist :d \}\-le have no concern, it being abund-
ﬂlin;; ten(iizl;r ’t ‘r‘at defexfda‘n’fs could not offer any-
i e doina: 0 show plaintiff's connection with him
2.

No exception wa t

10stion to Depnig M
Tyt therefor

aken to the ruling out of the
! archand, and assignment 84
fail even if there were anything in it.

h to defend
brief, ungep

trpe that the i
of att
antg,

ants’ contention on page 15 and 16
the heading Nos. 83, 34, it may be
ack, by gvht of defence is as broad as the right
and’cm;]d“e have nc_»t ye1-:- attacked the defend-
Y said Qf F_HOt. do so in this proceeding, for what
Wish t jugt‘f?gnﬂc or f)i Vandestine. And if they
they - 1\ by proving the truth of the article,

Prove true what they say of plaintiff. The

trut}

L HOT falg '

e dl.hl’Fy of the charges against Gignae and
“HNe I8 immy terial.

of

it N,




18 E 19
1]11'(1'eed in the very words of the request, with the ad-
dition of the words ““Aiding and abetting its commis-

sion,” a very proper interpolation. Page 62 $
16 Re t ““Ei 23 < ’ i
) . 1 ques ighth” was improper because the jury !
Assignment 35, at page 84 of record, complains 1ad no eoncern with the truth or falsity of the mat- ;‘
of the refusal of the Court togive defendants requests ,;{ ters charged against Gignac and Van Jestine
found on page 58. | 1 4 Request “T'welfth’’ was properly refused because
The assignment is improper in thus combining M ; 1. The article as to plaintiff is not privileged ’ !
one allegation of error a mumnber of subjects, and we % Foster v. Seripps 39 Mich 376 | T |
think should notbe considered for this reason. Cout- E Bronson v, Bruee 59 ra gem g
gel contents himself in his brief with the bare S‘fﬂi@ i Boures - DIace o Mich,, 467. !
ment that “We were entitled to these requests,’ Lut E i o r)bsea.u v. Evening Journal Company, 63 :
declines to discuss the matter. e i;f - 4
b Request “second” is improper because it asks for 2 truth a:]:[t(?i; discussed elsewhere in this brief. 2. Its
v a verdict for defendants on the construetion of one WEY 0 evidence ne plaintiff must govern. 3. There was _
1 clause in the libel, whereas the defamatory matter WEE o defend 111:1 the case of its truth as to plaintiff :
1 must be taken as a whole. | Request I‘l s admitted having none.
e uest * H . i
sli Newell on L. & 8. page 305, Sec. 29. “*('Iamtioqn h]:: Oml‘teenth ’ as to the sufficiency of the i
B v ] L bl 8 alr 4 3 4 ' . i
Dexter v. Taber, 12 Johnson N.Y., 239 A reqest ﬁf“‘“ldy l-)f*en covered in this brief, 3
Newell on L. & S. page 290, Sec. 4. st fifteenth is wholly immaterial.
‘, i The proper charge was given, leaving to the Jurd
the construction of the article as & whole.
' ;; Request “Third” was cubstantially given i ﬂil:
it charge except that its application was to the whov :
h lich was [ ‘ i

article instead of to a particular clause, wl

17

. proper. ) Assig :

o Request “Fourth’ is & misstatement of the Nw; ] Ment 0;?}??1?% 36, page 84 of record, is a misstate-
si Plaintif’s reputation was in issue put was 1ot ‘]1_" £} there g,y amf‘tclolr d. See page 59. The Court did not
i“ tacked by the defendants. It was asked that the]l L e alsg thu t " to the jury but to counsel. 1 is
Pk be told that if he had not suffered g o teach® 81 the puy); at there was no evidence of the truth of
! Ication as to plaintiff, and the Court so

they must acquit. This is manifestly wrong. i1 "argeq the 3
v, e i I e \d
the charge. & it jury later, and no complaint is made of

Request “Sixth” is fully covered by

t
4
%
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Assignment 38 is improper because (see page BJI)
not specific and because covering more th.an (.m? s ),;
ject and because as to the second quotation it 1% lé()
a correct statement of what the judge charged. t:‘ﬁ
page 63 of record. Counsel does not attempt in '1»\*
us in his brief what is wrong with the charge ot \\ \h
there is error, but beyond giving its number, entire
icnores the assignment. .
1gnOAssignmentt-’?»‘.). Neither in the assignmeflti (11;111:‘%5
84) nor in his brief (pages 16 and 17) does (One:w-
state in what respect the Court erred as to the 1 tlon
are of damages. We are left to guess at the p(c)lbl o
of counsel, and we submit that we are not (falle ‘}lihv
to discuss a matter to which the at?:entmn ol the
Court is not specifically directed.

FINALLY. "
.1 pyplain
The publication in guestion was claimed by P

a_gamst

. aree
tiff on the trial of the case to import & chat® ided

: . having @
him of having committed sodomy O having
and abetted another in committing it.

This being the position occupied by pl I

found the publist
gandt
ne othe

Court charged the jury that if they
ed article to mean that, it was libelou
tiff was entitled to a verdiet, but if sor
orconduct on the part of plaintifif w
than this erime, the defendant should hav
(Record 61.)

as intendP(
ethevel

R
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pe plain-
poerim?

Jiet,
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The jury necessarily found that it didimportthat
charge in giving plaintiff a verdict.

That it did import such a ehar:ge and that it did
not make any other charge of crime or particular
misconduet will be clear upon perusal. {Record 24).

Such a publication is obviously defamatory, needs
no innuendo to explain it.

Bouresseau v. Evening Journal Co., 63 Mich. 425,
and is actionable in itself.

Cooley on Torts, 196, 205,

Thus from the publication it appears that:
_ The persons intended are ealled *Devils.” Hang-
g is too good for themn. They were “worse than
ln'!ltes’” and guilty of “horrible erimes.” *Over
thirty children were outraged”—*none of the wicked
tities of history could recite a more revolting story
of erime and bestialty.” It was a story of “‘horrible
filth”"  August Joyal’s “boy and others” were impli-
f'“t"f]- These had. been “‘used” by Gignac, who was
'Q'U.llty of the most atrocious proceedings against
their persons.”” The “health and constitution” of
one of the boys “was ruined.”” Gignae was charged
Tﬂ‘ what was said to have been done and asked
Are you guilty or not guilty ?”’ and responded, “I
4 not guilty” and added “but the boys are all
against me.”’ 3

He showed “conclusive signs-of guilt.”
s hi‘]’ ‘S:"S to have_beel'l whipped naked out of town,

e en a certain wife-beater. .
ave bgzi“ty'ﬁw Of-her cases, bo‘hh’. girls and Dboys,
tiff o (mSO used.by 'ﬁbese teachers . (of whom Plam-
.W'ars,k ) running in age from eight to thirteen

All thege expressitons read with the context lead

e gaaed, b Y

g,

v

LA
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irresistably to the conclusion that the charge made
was a charge of sodomy. No other crimeis described.
and that crime is unmistakably indicated.

Two other persons “two devils, Vandestine and
“rPhibean ably assisted Gignae in his horrible work.”

The article then goes on to charge Gignac and
Vandestine with other atrocities “in addition” to
what was before alleged. .

Also in other parts of the libel the plaintiffis ir_ldl-
cated as a principal or aider and abetter in the crime
charged against Gignac.

Thus the article begins “Devils,” “Hangingis 100
good for them,” they are ‘‘worse than brutes.
«@Girls and boys have been so used” by these teach-
ers. _
Thus the plaintiff is distinetly charged with fd"‘
crime of sodomy either as a principal or a# aiding
and abetting Gignac therein.

Wolworth v. Meadow, 5 East. 463. _

tractioth

So, too, after plaintiff demanded a 1€ ons
' . . . ws h
alleging that the article charged “Celmln‘ b ub
- - . : M ) S i
with various hemous crimes’” and that “‘the

- . » . : S 3 f ‘lid'
geriber (plaintiff) was guilty with such pet«g:onﬂl;} o
ing and abetting the same and engaged “']t.h o 0

refusing to 76

the eriminal offences,” the defendants aobat
tract allege that the publication was to shmf; ““If .
horrible abuses may creep into our gchools. e
be true you will go behind the bars at Marqi
(State Prison) ete. o
And in a later article, «“Phose who essit b s
demn the plain unmistakable terms used in .t 1e “;i )
of article needed to expose guch terrible mr;leof ti’w
ote. (Record 72, 73). This leaves no dou o
anderstanding the defendants had of the 1P

T T LTI T P T e

L) i

{ Dbesn

A Ney [’ly

£ th

| ﬁee colloquy at

3 which has refere

- (]OQS not g.o. T

) :_; .

-

the‘publication, until the necessities bf defence opened
thelé- eyes to the need of making out a different im-
port. '

Now, we insisted and insist that the article im-
ports a charge against plaintiff of having committed

or at i
_ aided and abetted another in the commission of the
trime of sodomy.

4

()verf\l\}«{jgf f];gilvo merate reporter unearthed proofs that
been o ﬁqod— by e other cases, both girls and boys had
the lane e y these.teaehetrs (how used appears in
most, ri,‘u(l-ge precedm-g: this) striking some of the
ehi}drenipectat.)le families of Lake Linden. These
has been ang ° 1 n age from 8 to 13 years. This work
fnrlnf;tg‘ {-’;Olng- on for four years according to the in-

ation received by the Conglomerate. Gignachas

ablv assicied in i ;
V‘md( l,}f absmi:,ed in his horrible work. Two devils
Alldestine, Thibeau,”" ete. ’

ﬁnn\?::;io llfsmt itlmt the language of the pﬁblica.-
lﬂﬂcpd susceptible of the meaning sought to be
upon it at the trial by defendants, which, as
ssdlt eya-n be gathered from thelanguageused in
assistod in' ;:iaslthat. the words that plaintiff “ably
al Maintiﬁ? ‘1orr}ble work,” referred to the fact
“ating liquor 1ad given to some of the pupils intoxi-
ence of o rs. and had on one oceasion in the pres-
. Some of them made an indecent gesture, etc.
Record pages 18-20., | l
ants’ counsel says on page 19 “My
that the only part of this article hel:e
nce to this man is with reference to
a te-e.mhpr and beyond thatthearticle
here is no insinuation in the article
was guilty of that offence, &ec.

ﬂle re¢

‘Thns defend
Dosition ig this

1y charact-er as

that this may

Again, hage 23,
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- Mr. Riggs.—We expeet- to show in connection
with this testimony that boys were given liquors.

“The Court—By this man?

“Mr. Riggs—Well, he may have aided and assist-
ed; we don’t know, we claim that his conduct was
aiding and assisting when they were stupified.

“Mr. Chadbourne—By what conduct?

“Mr. Riggs—By keeping liquors in that school-
room. We propose to follow it up by showing that
liquors were given to the scholars by Mr. Thibault
and Mr. Gignac both.”

And at page 41.

“Mr. Riggs—We claim he was aiding and
sisting and abetting the others in prep
dren for it.” o

See also pages 43, 44, colloquy between Mr. Riges
and the Judge, and elsewhere.

HES

AS TO “PRIVILEGE.”

uss the qnestion

It seems to us needless to dise e
viledged-

whether this publication was or might bepri '
If the publication, as to the plaintiif, me%.l“"* W g
Judge and Jury held it to mean, on which meL-lhout

the plaintifi’s case was wholly planted thl'(?u%ltldpr
the trial, it charged plaintiff with felony

qn of privh

If it did make that charge, the question @ L o

1
lege could cut no figure in the case, b-eea)ﬂ:"'e e(def a
ants by their counsel repeatedly filscmlm
import for the pablication (so far asit

fol 1
tiff) and repeatedly confessed they hadno pro°

aring the ehil- |

hat the |

G A R s 9L 0 O A 0 P o B v A s o M s s it 4m*mwﬁﬁ‘.mmmwmmnv M" '
F i T ¥ " e 4 L o <

touehedplai_}tl- « &
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(See this brief under division 9 and above in this
division). The defendants could not have believed or
given eredit to a charge which they disclaimed having
made or having any evidence of.

So that if privilege “rebitits the presumption of
le;_:e?l malice,” (Defendant’s brief 6) and calls upon
plaintiff to “prove actual malice and the falsity of
the article” (brief, page 7) no such consequences can
follow, where a libel charges a felony and defendant
c()}lfends that it does not charge a felony, but some-
thing entirely different. That defence is a denial of
the publication, (as it were) and there it stops.

.Plailltiff in fact proved the publication, its appli-
tation to himself, and subsequent publications tend-
Hl{;' to show malice, (Weleh v. Tribune company, 83
M1(‘11.., 661) and rested. No objection was taken that
4 prima facie case had not been made.

| The case proceeds, and then, as above noticed,
defendants stoutly and constantly insist that the

article makes no such charge as alleged, and that -

zhﬂy have no shred of evidence of the truth of any
ueh charge and (of course) never had any.

. Th‘}y_ then nevertheless insist that the publication
:: privileged, although false and known by them to
B 50. ,

) ﬂIt is ele.a,r that if we are right as to the meaning

H 1® publication, there was and could be no ques-
o0 of privilege in the case.

v. Pli%t.li:tfh? Sup{?eme Court of Pennsylvaniain Conroy
“Where ﬂ‘]ngh Tlmes.f,, 21 Atl. Rep. 154, holds that
\ e al!eged libel charges an indictable offence,
Presumption of innocence ought and must stand
erff:g]f facie evidence of falsity and want of proba-
“15¢, and therefore of malice, even in cases of a

as
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. claim of privilege” (page 156).-

.As the-case stood then, when the evidence was
closed, the defendants were not entitled to have the
jury given the request numbered 12, not only for the
reasons stated under heading 15 of this brief, but be
cause the question of privilege was out of the case by
defendants admissions on the trial, if the import of
the publication was a charge of felony.

The jury was properly instructed to find for the

. defendants if the publication did not charge him with

the felony named. .

The question on this record is not “was the arth
cle privileged,” but *what crime or misconduct does It
impute to plaintiff?""

CONCLUSION.

We submit that the record showsno ] USti_ﬁC{_lmn'
privilege or excuse for the foul libel of plaintif bfv
these defendants. He is charged by them with an 0:
fense so heinous that under the common law, ustt
s0 plain spoken, it is.not even. to be named. &

“The tendency of the imputation is tq degr‘ﬂnd
the person charged both morally and soclﬂ”J: ﬂm
forever brand him with unpardonable infamy a i
disgrace—a social outlaw; and hence the chal‘e‘-’;‘:{e
unfounded and maliciously made, must be regﬂlhw
as one of the most greivous wrongs known to thex
of our land.” ‘ :

Newell on L. & S..page 149.

If believed, the imputations of the publl

question must ostracize plaintiff, ruin him10 80

eation 1
ciety

3 - 27

and in his profession, cause the public to abhor and
loathe him, and no damages Which 'a Court of law
can inﬂi_ct; can adequately compensate him for the
wrong done to him by the defendants.

We submit that the judgment should be affirmed.

CHADBOURNE & REES,
Attorneys for Appellee.






