4

percolation, may not use the water of such springs for anv

purposes which either his pleasure or necessities may sug:

gest, and in such quantity as his judgment may_ approve.

But, that, on the contrary, this court will adhere to ther

doctrine established in this state, as well 4s in many, if not all,

the states of this country, and in England, and laid down hy-

the text-writers of acknowledged ability, that the rights of
riparian owners to the use of the water of a natural stream is
one thing, but that so far as concerns springs and the waters”
flowing to or from them, it does make a vast difference, in
the law, “whether the water percolate or whether it don’t per-
colate.” )

R. L. BURNETT, (
CICERO GEARHART, -*
Counsel for Appelless.
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1L
ABSTRACT OF THE PROCEEDINGS SHOWING
THE I55UE AND HOW IT Was MADE

Summons v assumpsit rewurnable second  Monday o
Mav

Foeit March 13, 1893

March 14 (Bgg. statement and copy fled.

March o6, 1893y, summons feturned served en  Jchn

Marston v, ele  Same day gave defendant & copy al
plamtfl’s statement and copy

May 6, 1Bg3, afidavy of delense filed

July 19, tBo3; defendant enrers rmle 1o iake depozitinns
on ten days' nobce:

October 28, 1853, supplemental afidavit ol delense filed,

January g, 1504, deposition of |- H Crawlord hled. Same
day ebjernons of plainuff's agrorney o che depusition of |
B. Crawlord and agreement ol counsel thal the same may
be read 1 evulence subject to =2l objections. the sawd oh
jections o have the same lorce and effect as |l made ar the
timic of taking ol the deposiion

Olewnher 2B 1895, defendant pleads non assumpsin

Felhruary 14, 1806, binding insoracrions and verdiet bor
defendant

February (2, 18gh, court grants rule o show cause why
new trial should not be granec

May 21, 1806, stenographer’s notes of testimony fGiled.,

SMovernber 16, 180h, rule for new trial made absolute

June 17, 1By, 1ssue joined and pury swom Verdicton
favor of plainoff and agans defendani for 33,795,00

July B, t8c7. shenff's ceceipt lor jury fee Bled and judg-
ment entered

Jwly 1y, 1Rgy, recogmizance il efror fited. taken and ac.
knowleillged in the sum ol Soooon  Same day cerboran
Frosn SH}thﬂmﬁ' Upurt fledd and service of ruile endorsed

wf
therean o plead accepied by H: W. Palmer, attormer foe
appelles,

Tily oz, 1808, by remittitor from Supreme Conrnt re-
ceived and dled judgment of court below is reversed and
new venire gwarded. Copy of ommion of Supreme Court
filed

Diec. 7. 1BgH, issue joined and jury swormn,

Dec. g, 1868, verdict for plaintiff for 34 08000

Dree. fo. 1898, reasons for new trial fled and stenographe
ordererd ro wrte out testimony and charge,

Jan. 16, 18gg, record of tnal and charge of court fled.

III.
THE YVERDICT OF THE JURY AN THE JUDG-
MENT THEREQN.
Dec, 7, (Boft, issne joined and jury sworn,  Verdict m
favor of plaintiff ior S4.080.00

Ian. 21, 18B0g, shetiff's receipt fer qury fee filed: and judg
ment enterad. '

I

HISTORY OF THE CASE.
Om the t3th day of Aogust, 1851, Helene Roberts, an
unmarried warnan fwenty seven vears old, took out a policy
of life insurance in the defendant company On the tgth
dav of Aungust, 1851, she assigned the policy to [ohn Welle:
Hollenback and L [} Shoemaker, the use phlaintiffs, (o
secure them tor certain loans which they had made o her
Un the 26th day of November, (8gz, Helene Roberts
died, being stili unmarried, from the resulis of an operation
performed! upon her o prodduces an abortion.
Froots of death were regularly furmshed the defendan:
showing the death to have resulted from "pentonitis and
septicermia. the result of abortion ™
The company Teinsed payment, apd thereupon George
A Wells rook out deifterd of adoumstration on the esiate
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of the assurer, and brought soip 10 the mse of the assignees
of the poahey

The rase has Been tried three tmes in the lower conrt
anvl has been hefore this court on appeal once belore, re-
poreed i 18y Pa 166, when the judgment was reversed ane
a new verire ardared hecause the iower courl refused to ad-
mit the depositian ol & physician taken before he waz made
incomperent 10 teatlly by the Aet ol 180g, the withiess hav-
img dieil hefarn (he telal

The pobey provided that o shoold be voud if the insured
dizd in comsequence of any viplanon of 3mempt to violate
any eriminal law ol the Tlured Swares, or of any State or
eountey m which the wnsured might he, end heing a Massa
chusetts ontract it was ruled by a decimien of the Supreme
Court of Massachusetts 1o a case almost dentically  thie
same, where the court beld that no recovery can be had upon
a policy of e imsurance, upon the gropnd of public policy.
i death results brom che insered having volumanly sub-
ntilted bersell to an illepal operanon koown 1o her 10 be
dangernus ta lile. wilth intent to camse an abortion, withouw
any justifalite medical reason

Harch ws Mutual Life Insuranee Co, 120 Mass
Srate Heporrs, 5350

The plaintiff made cut o prima facie case by putting in
the policy. pavments of premium, and prools ol death, and
rested Mo oestimony was taken morebuttal,

Defendant’s testimony was entirely uncontradicted and
wgs to the efect that the insured had visded the abortoms:
several times, and lor thit purpose had gone 1o Nanticoks,
a small town bine miles from where she lived, that the had
scughl the docror and begped him o perform the operation,
thiat be mada several funle dttempts aml the loetus was k-
nally expelled, as a eesult of which the insured died | that she
fiad hadl several abortions performed upan her before thisone
These facts were proved by the declarations of the insured
to five dhaintercsted persons, tww of whom were the officers

£

ol the law whn weno o get her statemnent for the purposs
of prosecuting the abortiomst crimmnally, one of whom was
her toarding mustress, and the other two, physicians who
avtended her.

The Coust reluped deiendant’s ponl asking for binding
ipstructions, and held that it was necessary for the delend-
ant to prove 1hat the operation lor aboruon, as a resull of
which the insured died, was not just:fied by anv megical or
5.urgi|‘.:] receadity, 8 rhing impossible to do, as no one hatl
examined her, except the doctor wha pericrmed rhe opera-
tion, since she had heen examined for her insurance, the
name of the doctor who nerformed the operation was nal
wnown, and was only disclosed at dhe laat trial, and he enaid
not be called to testify to something that would incrimusats
him, if he had been known,

When the defendant attempted 10 proeve this neganve, lo-
wit, that there was no medica] or surgeal fecessiry Tor the
aborricn, in the only possible way open 10 it, by the apin-
wons of physicians based on ail the jaciy airainable. the Coun
setused to allow o phytician eallad for that poarpose o give
his opinion as to the medical or surgcal necessity Then,
oo, the Court took infinite pams to caution the jury abowi
accepting the testimony of defendant’s witnesses alrhosigh
sich testimony was wholly uncentradiczed, the witnesees
sntirelv disinterested, and the declarations they restified 10
against intercsi.

V.
POINTS SLREMITTED IN WRITING TO THE
COURT BELOW,

The plaintff resgectiully renuests the Court to charge
the jury:

(st That the couleact of imsurance; the baymen ol pre:
mivums and the death of the insured have been sufficiemly
praved, and the pleimtiff « cntitled o 3 verdict jor the
amoeunt ol the poley . with iaterest from [ecember 15th,
1Bz, unless the deiendants hase proved 10 the mansficron
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of the jury that Helene Roberts voluntaniy submitted to
have a criminal abartion procured on her person [rom the
effects of which she died, and that thers was no good med-
izl reason warranting the perlormance of the act

Affirmed.

zml.  Thaf the defendant seeks to aveid the insurance
comiract on the ground thar the golicy of the law in the
Srate of Massachusetts forbids the recoverv of money on
anv msurance consract when death 3= the result of an aborc-
tion volvnlanly submitted to by the insured withonr good
miedstal reasons.  That in order o avail themselves of this
ilefense the defendant must prove the facts upon which the
deferse rests, Tt is not syfficient to prove sienply that the
ipsured died from the effects of an abortion,

The defendant sulanits the {ollowing points:

saf. Thay the policy upon which 1his suit s broughi i
4 Massachusetss contract, governed Ly the laws of Massa
chirsetts

Abhrmed

znd. | rhe jury bebeve rthat the wnsured deed from the
resufts of an anlawinl operagion voluntandy subriteed o
bv her lor the purpess of procuting an abortion, sithom
any justifiable medizal reason, there can be no recovery on
the policy moths case vnder the laws of Massachusetts

Affrmed.

arel. Thar of the jury believe that the insured died from
the resulis of ar abortion voluntarily submitted to withow
anv justifiable medical reason, there can be no recovery,
hecause a death so cansed vialates the conditons of the pol-
wy, and thereby avolds it

Afmrmed.

ath,  You will And as & lact, and =0 state o vour ver-
dict. that Helene Hoberts did, or did not, die as the respl;
of an unlawint operarion voluntarly sahmitred o by her

7

1 deciine to affirm this. or to 80 instruet you  The Caowrr
instrtete you that ander ths lestimony in this case yon
should frd & verdict either for the plantif tor the amouant
of the policy, with interest trom the 1ath of December, 185z
or generally in favor of the defendant:

sth That ane of the guesiions asked the msured o hey
application attached to the policy was as follows:

"23  TDioes the applicant warrant the truch of all the fore.
pomg answerz, and agree that they are 2 part of the con
tract of nsurance, and that if any answer Lo the above
yuestions i this statement s fradulent or untrue, or of there
is anv concealment of faet bearing upon the proposed risk,
whether inuired abant or nol, or any non-compliance with
the terms anl condizions ol the policy, 1t shall vitiate the
insurance, ard that, i such cases, no return ol presmum
shall be mwade” To which the insured answered “yes”

That this answer was signed by her on the 8th day of Aug-
ust, TEGIL.

That if the sury beheve any anortion or aborncns had
heen performed ppon the msured prior {9 the Sth day ol
Angust, iBoi, then the eoncealment of such an aboruon
ar abartiens was a material concealment, and the plaintiff
CROnGL rECOVET.

I decline to affirm this point. The pith of it is that one
of the qiestions azked iz “that if there 1= any concezlment
of fmer bearmg upon the proposed risk whether inguired
about or not” bt has not been shown by svidence here
that even i rhere was an abarrion procured, that # chis
wornan had procared an abortion npon harseli previous o
the time in question such was a miaterial reason, congealed,
In addition it i stated in the application for thes pedicy .
"“The medical examiner wall put the fcllowing questions and
will £l cul the answers m his own handwoing” Head, Mo
23, 1t 13 gtated - “Tloes the applicant warmant the truth of
alt the foregong answers, and agree that they are 3 part of
th: contracs of imsurance, and that i any aaswer to the
above questions o this szrement 15 frrudulent o untrue




B

or if there is any cootealment of fact beariog upon the pru
pased rzk, whethzr mouired about or pot, or any non-com-
pliznee with the rerms and condinons of the poticy, 1t shail
vitiate the insurance, and that. m such cases, no retoen of

premuum cshall ke made”™ Answer “'yves” "If the pro
pose) lile be & Temale, she will answer the following gues
tioms, viz.: Isshe single or married. or soam expecting to

he married® A, Single. I gpregnam, how far advanc-
ed ¥ Wo answer.  “ls thare any reason lw appiehend
unusual dificoity ol labor®"  No answs=r  “Has ans
jormet lahor heen difficulr? 1§ so from what cause ™ N
AT WeET,

Specific guestions o wlnch the made oo answer are pan
by the msurance company. TTiese spaoific questions and the
failure to answer shovld lave greater weight than general
or inidefimte questions.

6th:  That under all the svhlence in the case thére can
ke na recovery om Lhe policy. and vour verdicl must be lor
the Jdefendant

The Court declices Lo allinm this point

Wi
CHARGE OF THE COURT

Ceentien en of the Jurs

Lpon the application af Halene Roberts, an ghmarried
woman al about twenty-seven vears of age, the defendant
corppanty oni the 1 3th of Auagust 1Bgi, issugd to her o pol-
iry of irsurance insceiig her Life [or the sum ol chree thous-
angl rledlars  Oin the 26th of November, |Bge, about a year
and three months afler the policy had ssued, Helene Rob:
ety dierl, m this city  Froofs winch seent 1o have heen sar-
ifartary werr made to the insurance company of her denth,
The insurance company declined (o pay the amounr name:dl
in the poboy, or | believe any other amount. and the reason
they aver lor lailure to pav according 1o the dontract, &
alleged by the plamnti: o subsiannally this: Lt s contend-

9

edd om the part of the defendant that the insured, being
fingle woman, became pregnant, and volunranly and with-
out any justifiable medical reason submited 1o an ilegal
cnmunal operation for the purpose of procunng an abortion
upon hersell, and that she died as the direct resubt thereof.
11 thar contenrion npon the pan of the defendant is sugtsined
by the lair weight of the evidence in this esse, the plain
A hers ought not to recover. The other enntefition ol the
deferdant i3 that Helene Roberrs in her application eon-
cealed & materal lact, an abormion, bearing ypun the pro-
poscd risk, and theretore Hie plainufl candar recover

This case, gentleman, althongh it has taken some tme
12 0¥, 18 narrowed 10 & lew guestions YWhen the plam
il had shown the presuny requited by the policy was paid
by Miss Roberls, the policy m pursuance therecl 1ssued to
and reoaved by her, she paid the second premium which
Lell dure 10 zhe lollowang August, the policy was in il she
died, antd proof of her deathh made to the companmy, they
had made whal is zalled 3 prima facie case, that 5 2 case
which would entitle the plaingfl w recover il there we-r
nothing else shown.  That there was an sbortion produce,|
flaes not gee o be queshioned. You nesd nol perhaps
waste Hme upon this question 10 is concedad by both sides
that there was an zborion. But was it the resull of an
illega) operation voluntarily submitted to for such purposc.
and withowt justifiable medical reasone?  The prncipal
conmtest here has been was it submmitted o voluntanly and
withour justufable medical reasons? 1 you helieve |1 was
submted o voluntanly by Mizs Roberts and without juso
fiable medizal reasons, as stated, you should return a verdict
i favor of the defendant. L thiz contentien has not been
made out by the defendant by the Tar weght of the v
dence, and to vour satstaction, vou should return a verdiet
fer the plantf for the (Wl amonnt, with intercst.

Fhere 12 no sworn jesamony in the case 1o show when
the opemanon of the abormon was committed, o0 by whom
it was commiticd.  The mearest approach s the Lestimony
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of Trr. Crawlord, in his deposition, i which he nays rhat
when he went inta the roum where Miss Roberrs was byiny
dangerously ill, ke at once recognized Irem the odor in the
reom that there had besn an abortan, or a miscarisgy
Hut these is no sworn teshimony whatever that ANy person
used any illegal means to procure this aborticn. T use the
wqrd gworn with care, gentlemen The rtestiviony rests
!:In.l,'::::':pn“}' u.pun the a]!f:.gm nf',h:rt:-s:fmn n!_ Miss Hoberty
! RFresents twa angunes which shonld ke submitted (U
vou  First, did she make the admissions which have hesr
sworn tof Naot whether they are true, but did she mabe
t_h:m?' She was not under oath, but verv il I{ js teer.
hed to by Dir Crawford, i Stoeckel, Mrs. Harvay, the
mistress of the boarding house, Mr. Whalen and Mr Davi.
o, the alderman, Tt 15 8 question for vou 1o deade, o
for the Court  Where it is clearly or satisfactorily pmvc:i
to the jury that an admission or siatement was rn;sde by a
penon il should have weight, but you will keeps in mind
i that all verhal statemeants or admissionz when teprale)
b :gr;:th:r are liable ta change, by dropping 2 word here
of z3dmg one there  The weight of the cvidence, indeed
aZ of tke evirdence submitted tends 1o shaw thar fhis unize-
tmmace woman did make certain s{atemients as o her cond -
B and 48 10 how |1 was brovght about,  [f ven conclude
ager 18 wrestganon of this maver that she did not make
= watemeras of the kinc charged vou may stop there. P
d rom romciude that she dul make the starements, or suf

RSy the smvements restilied 1o, vou will cake the ==v
wrp  Were thes true? There Is o vworn evidence what

et that D [an as he s called, performed an OpErEtion
T sk worndd, echer eriminal, legal or illegal There |,
the -.:l.:z-'.-r-" whieh it s alleged Miss Roberts made tha
o7 ens perermed the operation.  As 1o this you will in

qa=Te viEe the condilion of the wanian zs she was s
kot mad bemn 20w (0 400 by the evidence. the sfate of her
v=Frmeg ans Wrew Do vow beliéve Irom the evidence i
Vi Jal Make the mal€ment it was Lo and that o was O

e ome B 8
-l

- i e - -
ThiE e pesfarmien the gperanon?  She hag

heen there several tined before and he had been unsuccess-
ful and Enally that he had made & boteh or u bungling job
of it, to use the doctor’s words,  No person has testified
that he saw 1the woman in Nanticoke, or how dhe was able
o Feturs 1o Wilkes Barre. Yoo will take all these matlers
in consideration in arriving at 2 decision, Suppose, gentle-
men of the jury, you answer Lhese two questions in the al-
firmative . First, that the cperntion had been performed
apon her in Nanhcoke and nest that such starement s
true.  The next guestion lur you 1o pase upam will e, was
there suflicien medical reason for performing the opers
tion, becagse a8 stated by both gpentlemen, and by the doc-
tors, an abortion 18 simply the premature arth of a chiid
and there may be many acculental or legnl aborions, n
other woeds, abortiony which are ot comimal  From 1he
evidence in this case do you believe thar this woman, un-
married, voluntarily submitted hessell 10 have an abortion
performed, withour judtifable médical reasond for so doing ?
The dress of the case i there  RKow, whal evidenice s there
upen this question? At the ume Ur, Guthrie examioel
Miss Robers, a0 August, 891, a vear and about three
months prine the organs abd parts of the body examined
by him. were in good condition.  So far as appeans in the
case from that time op o the fime af the uniortunate death
here was no medical or surgical examination of the womnan
fome have the lace thal the woman was wmmarnied . it has
not been disputed she was pregmant, with chald, the loetus
being about three months al age at the time of the delivery
I is mon necessary tooprove by direct amd positive evilence
that there was a medical necessity lor the operation 1
yor Aod in the case udirest and circumstantial evidence
which satisfies you that that there was no pustifiable ar grod
medicz! reason for i, oo should find 8 verdict in favor o)
the defendamy company There s dome medical evidence
in the case Lir Craetord 1 s deposition has testified
as jotlows® "), Coold the lacerations of the womb ax
deeribed By [ Kireos have beon produced by an abortien
wher 15an 2 crinues! aboriion ™ Answer  Well, perhaps.
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thut wmay be @ hard question to answer. Lacerations of the
womb somelimrea necnr [rom spontaneous delivery, bot is-
callv nat 21 an early pericd, at (Wl time Where e loetys
s large the wosnb s somethmes raptured, bot 1T dos't think
that v delivery at-an carly dabe | wosld say, however, il
Lig proper, that the condition, the lacerations that Dr. Kir-
win described would correspond fully with the descrption
whirh she gave to me of the operation that had been pro.
dveeid—the vialencs that was done 1o her womb at the time
pl the operation.™ 1t 15 not a question of the viclence
which was done to her womb, or whether she died 1 con.
sequence.  The guesticn 1s does the tair weight of the evi-
denee satisty von thal there walk 3 medical reason for this
pperationd Again, 11, Stoeckel testified substantially that
sl was unable o give an oo, or would nol give an
ppinien.  Upan g hypotheneal question pat to Dr. Guthrie,
called by the rlefendant, he stated from the facts submitted
1< hiny e was wnable to give an opinion Dy Bullard ani
Lir. Guthrie gave what in cheir judgment were conditions
existing ina femele. pregnant. which would justily or give
pood medical reasons for an ahartion.  One, as | remember
v, e the presence of Urighr's disease of the Sdneve, which
as ume progresses would probably cawse convolsions, and
praduce the woman's deatii.  Thro Baullard spoke of o cancer
al the wamb, and perhaps both doctors gave as o reason
mallormation of the pelvis, and  ferhaps other reasons
Wiherher these conditions existed jn this eofortunate girl
at the time of the operalion i not given by any of the doc.
tors.  Again, gentlemen, suppose you shoold decide theee
was an opetation performed wpoo this woman submitted 1o
b ey valyntarily, and: wichowr justifiable medical reasons,
there s still another question.  Was the death winch oc-
cirred the direcr vesplt of the oneranon?  For example, if
a2 woman, were o have a criminal abortion perlormed rpom
her which injured her very mich, she lingered lor sometime,
then othel matlers sel in andd ghe died Trom other causes,
would net void the policy, 15 void ai all for this resson
1 mug! be because death 15 the direct and not the indirec

L

resull, 1 think the doctors, su far as they testify upon she
suhject, practically agreed that death resulted from septicae-
mia, or bleod poisoning, which was the result of the abor-
tion  When was this operation performed? How lang
before death?  IHd any other cause, taking m considers-
tion where it was alleged it was perinrmed, intervens, which
produced blaod peisoning, or septicasmia, and cause death?
1L it did, the company will have o pay the amount ol this
poticy. 11 it did not. you should remrn a verdict wn therr
favor,

Counsel have submitted questions of law which the Court
will mow answer.

The plaintiff respectinlly requests the Court to charge
the jury:

rit. That the conmtract of insurance, the payment of
premiims and the death of the insured have been sufficient
lv proved, and the plaintiff is entitled o a verdict tor the
amonnl of the policy. with interest from Decemlrer 150k
182, uniess the defendanie have proved ro the satisfaction
ol the jury that Helene Ruoberls voluntanly submitted (o
have & criminal aborion procured on her person from the
effrcts of which she died. and thal there was no good med-
ical reasom warranting the performance of the act,

Affirmed,

il That the defandant seeks to avoid the insurance
contrart on the ground that the policy of the law in the
Srate of Massachuserts {ortnds the recovery of money an
any insurance contradl whent denth is the result of an abor.
tion voluntarily submitted te by the insured without good
medical teasons.  That in order 19 avail themselves of thie
delense the delendant must prove the lacls upon which the
defense rests. 11 is not sufhcent 1w grove simply that the
insured died Irom jlj# effecis of an abarbon

Affirmed.

The defendapt sobmirs the tollowing pomts

1t Thar rhe policr wpon which this sinr 15 brought 1
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a Massachusetts contract, governed by the laws of Massa-
chusetie,

A firmied.

rnd 0T the jury believe that the insured died from the
resuits of oo nelawinl goeration vilumaily sehmitted (o
v her for the purpose of procuring an ahornon, withouo:
anv iustibable medical reason, there can be no recoverv on
the poitey in this case under the laws of Massachuserrs

Affirmed,

aed. Thar of the pury believe thar the insured died broi
ihe results of an abomion voluntarily submuted to withour
any justifishle medical reason, there can be no recovery,
becunse a death so caused viglates the conditions of T
palicy, and thereby voids i

Affirmed.

gth. You will find as & fact, and so state in vour verdicr,
tha; Helene Roberts did, or did not, die as the result of an
enlawetyl preration vo':'.mmrﬂ:.r sabraitied o by hes

I decline to afficm this, or to so instruct you, The Cours
wElrlicts voll that wnder the Festimony in this case you
should himd a verdier either for the plaintff tor the amoum
of the policy, with interest irom the t5th of December, 18z,
or generaliv m favor of the deteadant.

Sth, Thar cne of the questions asked the msured in her
appiization attached to the policy was as follows; 2y
Lioes the applicant warrant the troth of all e lozepuing
answers, and agrvee that they are a part of the contract of
imsorance, and that if any answer 19 the above Questiong
n this statemend is Iradulent ar untrue, or o thers is any
concezlment of lacr hearing upon the proposed  risk,
whether inquired abanl or nol, or Any non-comppanees with
the terms and conditions of the polley, 1t oshall wisiate the
msnrance. and that, in such cdses, o return of premium
shall be made" Ta which the insured answered yeg !

Lad

: | Lo A e
That this answer was signed by her onothe 8th day af Aux
nst. Bol.

That sl the jury belizve aoyv abortion or abortions had
leen pericimed wupon the insared prior wo the 8thodav o
August, 1801, then ihe concealoner of such an aborian a;
aboritons was a material covceaiment. and the plamndl can.
AT PECOVET

I decline to affirm this poing Viee pith of i g lha't Gk
of the gquestions asked is “thar f there s any coneezimen;
of fart bearing upen the proposed risk whether inguired
ghowt or mat” [t has not been shown hy evidence bere that
even if here was an zportion procarad, that i this wonan
had procured an abortion upon herself previous to the e
moguestion such was a materal reason, concealed I;:_f;t
dition it is stated in rthe application for s poliey . “Th
medical examiner will pot the following questions and will
fill out the answers 0 his own handwating.” Head, Noo 23,
it s stated - TDoes the applicant warrant the rrad of all
the fpregoing answers, and agree that they are a parn o
the comtract ol msuvance, and that i any answer o the
abave guestions in theg statemment s iradalent or antroe, v
if there s anv concealment of fast beanng epon the pio
posed rigk, owiether ancpired abow oo not, or arty -.u':.r:
compliance with the terms and condifions gf ths palicy, i
shall vipate Uie msuranze, and thae, in such Cases. N0
turn of preminm shall be made”™ Apswer "yes” Ul _llw.
proposed ke be a lemaie, she wali answer the lmluwz.ng;
qu:;::_'zt'iﬁf'].‘\'-. viz - |5 she singie or marridd, or soon expecung
13 be martied? A Single.  IF pregnant, how bar oad
vanced P Mo anzwer,  “ls there any teasan to appreben:
amsual difhodlts of abor ™ Na answer. " Has any lorme
er labor been difheult?  TF so, Irom what canse? Nooan
BT '

Specific quesnons o which she made no answer are. pu
liy the msurance comgeny. | hese specific ‘queﬁﬁms and
the failure to answer should have greater weight than gen
eral or indefmite guestions.
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{ .
Gtl,  That under all the evidence in the case there cag
b no recovery on the policy, and va “

reco ur verdict must he For
the defendans o

Fhe Conrt declines 1o affrm this ponng.

Before verdict rendered in above entitled cause, counsel
for defendant respectiully excepls 10 1he charpe of éhe COu
and answers 1o defentlant’s poiats whersin they are np rat
tived, and requests that the same be reduced to .'.l;-it'-u : i
filed of record in the ezuse, S

I-\.'.:_-.-.-.'__ (6th Janvary, 1800, 1 hereby certily tha
going transeript of the notes of the court &
ot tha ;harge of the eourt. points submitted
same, in mny belief i3 correct, and the
proved and ordered to he filed

tthe fara-
twnagraphey
and answers fo
same 15 hereby ap-

JOHN LYNCH,
AL

SPECTFICATIONS OYF ERROR.

1 Ay = r

st The Court erred in refusing o allow Lhe tolicwing
fhestion or examination of D EA Dweeney s () ‘if;rt:f
- . . ¥ e 3
" ovour opttien whether there was any juscifiable mredizal
reasar for an aborias o thar case " Cnpected to beciuse
the witness hias nat shown that he hasg any knowledge upon
w.hwh such opmion could be given. il he was willing +
give "

P . :

The qualilying questions preceding the one objected 1,
were 245 100 lows |

(93 ) Youare a practicing phivsicvan in the citv of Wilkes
Barre? A, VYes, s

L How long kave van been
May oth, i#g2.

(2 You are 4 graduate of the
vania ! AL Yes sir

practicing? A, Sipe-
Uinmivarsity of Pennsvl-

Q- Have fou read over the answers made by Helepe

iy
Faterts m ber appheanon dor insurance® AL 1 did

01 That appheation was made Augusl 13, %1, aml
she died November, 185z, Thd vou know Helene Roberts?
A No, s

Q. IThd wen ever sée hec? A No, sir,

). You heard the testimony here as to the age sad siz:
of the foetus? A, Yes, sir

(3. ¥ou have heasd the restimony
vigits 1o Manticoke? A Yes, sir

(1. Have yov ever delivercd children? AL

o About how mane?® AL T could not exzctly gay,
during this vear 1 probably delivered sixty or seventy,
thal neighborhood, may be maore,

). Have you been present and attended women who
have had miscarnages? A ] have, ves, sin

) Delivered the foetas? AL Yes, sin

02 Iwoall stages? AL Yes, sir

The Court:  The Court 15 of the opinion thatl the gques
tian js noat proper.  The shjection is sustained, excepticn
roted [or defendant and Lill sealed.”

about the several

Vs, sir

The Court erred in refusing we gfirm delend
pernd which was 2 follows;

Serand.
ant'ys fourth

“Wou will And as o fact, and so state in vour vesdicy, Hhae
Heene Hobems did, or did not, die as the resulz of an wn-
fawtul operprion voluntamly submntted @ by ber”

Toowhich the Cour answered

“T degling o afinm this o1 to s insttuct you. The Cotn
marracts you thal under the léshmony in this cese vou
should Bnd as & wverdict either for the plamnff for the
amoenl of the policy wath interest trom the 15th af Tie-
cemher. 18g2, or generally in favor of the defendant.”

Third. The Count erred in refusing 1o affiny defendant’s
fiith point whick was as ioHows

YThat one of the guesuons asked the nsured 0 her ap
plication atached to the policy was as iollows: 23, Does
the zppdicaar wgrm=ot the troth of 2ll the foregoing answers.
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anti agree that they are g Part ol the contract of in
and lf.mt dany answer Lo e ghoye .
mﬁ:n is braudulent ar yntrues, ar i there :5 any conceal;
fJ: :ucl hearing npon e Proposed sk, '-"-'!'1l:1i;fr unqu:?::
abymy Or ol ar any non-compliance wirh e lerms --1.|.
contibiune al the policy, it shall vitinre (Jie mr-uunr-r. : -1|
I.!‘I:-lt m. SUE]) rates, (13 P ol premcipg: shal?! |e -I'nl‘l.':l"'
Ia “.hmh the msured znswererd “wex" That this ““.'T
was signed by her on the Srh day ol August, 18g7 -
That il the jury believe any abortion ¢r abortions had
heesn performed upon the insured prior 10 the 8th day :b
.~"~:ug:{5{_ 801, then the concealment of such an abiort
ADOTTIONS was a material congsalmeny
not recover, '

surance,
qQrestions jn this staps.

o Oy
pol the plantiff can.

T which the Court answersd

_"[ decline to affirm this paent The pirl ol 1t 13 thal oo
of the questions asked is "that jf tliere is any :c-rrrt:-;lm -
ol fact bearing upen rhe proposed! pak 'wh;:lht.:r ;nqu|:::
abant Or mor” 1 has not been shown by evidence hen
that even if there was au) abarmon prcr;rr;,-n!, thar 1 thw
woman had procured an abarian npon hersell previous ¢
the nn‘-elm question such was a mareng! TEZEON, f-unr:ea,':l[‘l
111 additton it = stated i (he apphcatiun ror this pmlin:
B I_ht‘rnemral examiner Wil pue the tallowing questions an.|
will il oL the answers in hie gwn Eandwnting ~ I-'[r.:-i
Moot it is stated [Joes the apphicant warrant the brug)
of all the foregoing answers. and agrec thar thev are 3 pape
of the contract of “nsurance. arsl that o anv an':u-_"- mprhl
above yuestiors o this satemen: i« iraudﬁlfnl CH unrru;
of il there e any concealment ni fact beanng upon the ”m-
peeed cisk. wherher iniuired aboss or RO, OF AN ion-com-
phiance with the terms and conditions of the pc.-i-it:'-'. i .f.lm.ll
\'I!!EE\.? the inswrance. and thar. in such TASES, no .rerm-n Tl
preniiem shall Be made ATEWEr “yas” Ul the prapos-
el life be 2 female, sha wil anewer the following guestians
viz . |s she single or married. or saon expecting Lo h
married® A Single  If sregnant, how far adx’an::r.l"'-
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No answer, Ts therr any reason to apprehesd unusoal
difficulty of labor™' No answer. “Has any former labor
been diticnlt® [ 2o, from whal zause? No angwer

Specific questions o whirh she made no answer are put
by the insurance company. These specific goestions anid
the failure to answer should heve prearer weight than pon-
eral or mdefinite questions.”

Fourth. The Court erred in refusing to affirm delend-
ant's sixth point, which was as follows

That under ail the evidence ' the case there can be no

recovers on the poicy. and your verdict muosr be lor the
defetidant ™

Tu which the Cour) answersil,
“The Couirt declines Lo afirm this point,”
Fitth. The Court errad in charging the jury as follows.

“The testimony tests principally spon the ALLEGED
arbmission of Miss Roberts. This presents rwo  inguires
which should be submitted to vou.  First did she make the
armicsions that have heep sworn 10?7 Not whether they
are true, but did she make them?  She was not under oath,
bt very oll"

Sixth.  The Court erred in charging the jury as foliows.

"Il you conclude. alter an investigation of this matier
that she did not make any #taternents of the aod charged
wou may stop there.  But if vou conclucde thar she did maka
the sratemanms, or substanually the statements testified wo;
vorr will take the next step.  Were they true®

Seventh  The Court erced in charging the jury as iol
[rirs

"Take the copdizon of the woman as she was. as she has
been shown o yon by the evtdence. the state of her suffer-
ing and ilncss. D¢ wvop bedieve from Lhe evidence «f she
dad malce the mufement it was iroe. and that il was Dr. Dan
a1 Nastscoke who pemdormied the operaton
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aghith, The Cmut erred in charging the jury as fol-

AL

_ "o operson nas testified that he saw the woman in Nan-
l.l:j‘ﬂ".l?._ or how she was ahle to retoer 1o Wilkes-Barre, %o

*.l.=|==}' 'r‘:a_lur ali these matters in comsideration in arriviné at Iil
ecisicn Suppose, gentlemen ol the jury, you an-:,we:
.'!‘tﬁSE Lwa questicns in the affirmative | ﬂrs{: that the (‘J;;-Er"~
tion had been performed upon her in Nanticoke, and n-s:::a

L]

that soch statement is frue.
tnth The Court erred in charging the jury as fnllows
"Thd any other cause, taking in consideration where o
was alleged it was performed, intervene, which ;;rc-dur;f—::i
th;d polsoring, or septicasmia, and cause death? If it
-_'Fnl.. l:he_ company will have o pay the ameount of this puiit:\:r
It it did rot. vou should return g verdien in ther favor” )
Penth  The Court erred 0 i1z entive charge o the jury.

VIIT.
APTPRELLANTS ARGUMENT,

T_hHe is o oclnse of cases i which juries are a3 prone
v Bngd againg the defendant, whether she law and the evi-
dence will warrant them in doing so o not, as in casf;q
against life insnranee companicss. Bug there never was :-‘
r2se where the law and the evidence were 50 plainly agai;lt‘
the verdict of the jory as the prasent case ’ o

[tie insured was a voung unmarried woman, clsach amor
s prﬂrae.zr.-sil]cs that it had bees necessary for her {o resort
oy operations shmilar te the ane From which she died 1n the
present case. s mes hefore this one was periortned
in order o conceal the ovidences of her guill.  This wa;
adrcted by her. net relectantly, but rather boastivily,

Ar the nme she made her apphication  which was abowm
g wveur before her dealh, @ the natore of things she mus
atready have Bad several of these operations, and e
alie declared in her gpplication thar she had concealed no{!'.:-

E

ing heanng upon the risk Her death was the vesuh
of the last of these aperanons pertarmed by an ohscure docs
tov who Wved inoa cauntry fown, pine miles from the res:-
denee of the nsured, whom she songht and in her own
words, “pleaded and pegged him to help me Y Several
iytile attenipts were made Lo disladge the {nstus, each one
of which avemprs nocessitated @ iourney by the imsured to
the resdence of 1he doctor, and (nally altes the lasi attempt
e foctis was exgelied: bur the morher digd. The loaurs
wag oniy three months ol and three inches @@ diameter
The insured, so far as the evidence shows, was otherwse
healthw, sound and well-formed. These fazts were disclosed
by the defendant's testimony, and were not denied, nor aer
the witnesses contradicted ar impeached in any way. Thay
were entirely disinterested and the declarations of the n-
sured were against her interest, and yet the Court submities
the cause 1o the jury with insiructions for them o fnd
whether the operauon was performed, whether it was volun
warily suhmitted 1o, and whether it was medically justifiable

Having submirted it to the jury, the jury should have vesn
allowed ra give full weight 1o the defandant's testunony, b
instead they were cautioned be the Cour, with tneeh rait-
eratian, about acsepting the testimany of the defendant's
witnesses, calling their attention (o Chie fact that the insurcd
wag not sworn at the time that ghe made the dazlaration,
and instructing them to find {1} whether she did malce any
declarations at all, (2} were anch declarations true, U she
aade them? and {3) were the wituesses who testified 1o the
declarations swearimg lalsely or poL ¥

We will not take up the specifications of erroran their
order, but will first taks the foursh specification, to-wil. that
the Court erred i roiusing o give the jury binding m-
structions for defendant

“The facrs once esmulsped or conceded the legal effect
is for the Coart. When, theretore, upon all the evidence
poy question of {209 5 \ehr in doubt or coatroversy the rrial
fudus ehoeld Airect a verdicr s b if facs are in doubt or it
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there 1w vanflict in the evidence relating lo them the douit
miuat he reselved or the conflict decided by the jury before
viie lemal valuz aof surh [aers can be promounced by the
el

Coughe v McKee, 151 Pa ar page 603

When there 12 no real controversy as 1o the lacis the
viourt may give g hinding mstruction to the qury,”
Gardner vs. Molallen, 3 W, 3. C 435,
Tt does not Tollow that, becavse the evidence on one ade
man be overwheiming. in the opinion of the tnal judge. the
case ran be withdrawn from the jury. I there 13 2 confling

of evidence 11 must go to the jury vnless the evidence on
Sre 2h]E anmants bt th 3 seintilla

Holland vs Kindregan, 155 Pa 158

There was some evidence on Lhe part of the plaintiff in
this case {iist cired, but the conrt directed a verdict lor de-
lendant natwnthstanding beeanse it was 2 mere scintalla

Lt in the case av the bar there is absohnely no evidense
lor ke plamtiff cxcept to make oul 4 proma facia case.
ra-wnt  The policy, premiums paid and procis of death

The proots of desth showed the cause of death to have
been the alartion,  The delendant showed by the declara
nong of the insured thar she souglt the abortronist, pleade]
and hegped wuh him o help Ber: that the foetus was oaly
three vonths old and three mches i dameter, that tha
operanon was performed with instruments, that sevesal un-
soccesslU] artempres were made. that the only causes tha
woolrdl jusithe rhe abortion were disease of the dnevs,
wlhich would Le likelv to produce convalsions In the
mother, and deformity of the pelvis, of which there was ab-
sualntely ne evidence.

Fhe third spectficancon of error ig thar the conirt erred Tn
refusing 1o affirm defendant’™s fith point. The [fth poing
in substance was that the insured had stated o her appli-
cation, abel warranted her statements to ke true, that she

2]

had concealed nothing which had any hearing on the sk,
abrd asled the Court Lo charge thar i1 the jury Lelieved an
ahartion or abortions had been pecformed upoen her prios o
her application, which was made on the Sth day ol .-kup';luzat.
(A1, then the concealment of such an abarion ar aborbions
wat 3 material conceslment and the plamGff cannot recover
The cotire declined this point berause it had not been shown
that even il rhe insured had [ofured an abortion apon
herse!l prior to rhis application, that this was & fnaterint
centealment : and next, hecuuse specihe questions were con-
tained in the spplhcanan, toowhich she made no angwer, as
lollows « ‘

“Tf the proposed life be & female, she will andwer the 1ol
inwing Quastions, viz 1 she single or married. or soon
expecting tn he merried? A Single. Il pregnant, how
Lar pdvaneed ¥ No anmwer  UJs there any reason o ap-
prehend any diffrcully o labar ¥ No answer "'Has any
iormer |sbor been dificuwlt? [ so from what cause ™ KNo

AnEwE i _
The courl save thess gpeciic guestians and the tabare 1

snawir should have greater weight thap general av 'n.m
dehnite guestians ; but «f wsll be nohices that the specihc
questions & not cover the (2l “concealed,” Lo wit larmer
onerabims for abortinn

(e imsured declared when told that she would die, that
she wouid nat die, that she hail lad as many as six aborlions
gefure this onc and had always gotten wel She made hies
application o Augusl. 1850, ang died in Novenmiber, 18
She mast hove hind zome of thess wix pnor abortions belore
her ppphcatim for s kardly conceivabie that & woman
an conceive abory and then conceive and abornt again six
imes in the space of 2 vear and three months. The poant.
henvewel, f1d not asdume this 1o be mpossible, but AsKED
"1 the jury helieve that some ol they. horhons were prioy
ta ber applicanan  cen the ladure on ket pan WO discios.
thes fact was & pateny! concealment” _

The Cour might proger'y have smd 10 the jurve "The
onestice =l the matera'sy of the comcealmem (I you
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belicve there was a eoncealment) is Tor vou,  Buf what the
Conrt sexd was: Tt has not been shown that the comeeal
ment way material”  How could it have besn shown:
The defendant might have called imsurance men as cxl-
'erts to preve Jtbut the jues were just as good judges of s
materiality as such experrs, -

A expert who knows no more about the subiect matter
tham the jury is not competent 1o t=siily o s opmion.

]-_.1:‘.EC-Ski VE. Slfﬁl‘_]li-ehunna Cm] [T L5y p.l. 153,

. The b‘-l:{.‘L'.\‘T?IL'I specification of ertor is to the refusal of rhe
Lovet to direct the jury ro make a special finding of tag
a5 [0 whether the insured did, or did not die, as the reselt o
an unlawiul operation valuntarily snhmitted 1o by her.

This was a fair request, 1 1lie natare of the case. the
svmpathies of the jury Being with the plawtiff. The jur}.'
biz’iug ready and willing to make 4 general finding in favor
i the plaintift, could easily jnstify tliemselves in the general
rRCettainty suritunding the facts and the law as they were
Gl.]l.ll.rlit!f‘.d to them, where they would Tzve hesitates abou.
finding the speaific Jact thas the insured did not die s (he
result of an ynlawinl aperaton, ander ke evidence, il they
hack been required so te do, -

The plumiFs first specihcation of errar is o the acnon
of the Court m exeluding the testimony of Dr E. A
Swesnes. who wonlid have Sworn that the operation, under
the circnmstances was wor justifiatlz, if he had been allow
el &0 1o do, and' was called f2r thar purpese,

The objectian made was, “Dberause 1he wilness has not
shovn that he has adv keewledge upon which an opinisn
cowid be given.even il he was willing 1o give it

We take ir that this nieans. not tht he was not qualified
LEAn expert, Becalise the gquestions preceduy and I-lf:;“'l'."r‘.'ﬁi.ﬂ'r
the objectinn, and his answers Lherera. showed him ;I::mer
anlly yualified. but that the facts on whick his opinion was
mslied were not sufficient to enable him 1o RIEW AL,

e Court sustained the chyection. and pave a3 its rea.

3

som, that “the guestion s not proper.”  The Courl dogs
not sgare, dndd o i nat clear, inowhat respect g desmend the
nuestion nugreper, It may have been because the guestion
was net siatzd iy pothetically. that is. il was nol precede:]
bv the fenn "Suppose the precedng facts alieged are true”
or words to that effect.  If thiz {s the objection, it a5 dis-
posed of by the decisian of this Courr in Coyle vs. Com-
manaealth, o4 Ta 117, whers the Court says: “Where
in & proper case for expert testimeny the {acts are admitted
of proved by swidence swhuch one! mnficting the opinion
of an expert upen sech facis is admissible as g scientific
deduetion.  Where, however, the ewndsnce is zondicting,
an expert cannos be asked his opinion as drawn from the
whole evidence.  The guesticns to bim should swale Spevi-
fically particular facts th evidence, bhypothetically assurming
them to be trae, upon which be s to express his opinion,
This froan the svilabos, Mo Justice Clark in the opinios
gavs:  “Where the facts are e confiicting, however, gnd
are virker admitled or proved, the opimon of an expert e
g« conciusion drawn from facts rhat ars known, 15 ad
mussilde as a suientific deduction according to the shall, ex
pertence and knowledge oi the waness. The mode of ex-
amnanen which 15 generably pursued. bowever, 18 to nter-
rogate the witness in hypothetical form as to what state of
muad is indicated bv certain facts assumed as testified be
certain of the witnesses, or by all of them, where they are
net i conficy”

The testimony in the case 8t bar i3 nor conflicting and
henee there was no necessity for the hypothetizal boenn

[f the Court meast thal the question was nar proper. he-
cause not bused upon sufcient facts. which would be con-
sistenl wilh the abpecton made by the plaintiff’s counsel,
then a reference to the preceding questions is necessary. He
was asked whether Le had readd the applicaion made by Lbe
insured abcnt @ vear before her death, He sad he had
The applicaion chaowed that the indured was sound. a good
health 21 thar Sme.aod gave no mudicaden of any maliorma-

= bb =
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tinen e was asked whether he Lad keard the 'mihoos.
gt the age amd sire of the foerus: He saic ke “32
tesrimiomy vwas that the Ioetps weas three montne old z2o0
Fleatit thres nichet n diameter Al tins PESHTTRONY s
dmemrihered and umbieputcd | wad omparaal, agoan
aperaninn o remave the figtus wonld be less hikely o he
decresart to saer the mother's lfe and Cherefore Justifabie
at that pericel of gestapon than lzter on He was asker
wheter he hadd heard ol the tnsured's soveras visite b MNan
ticake.  He saicd be had,  Vhis enabled him to judgr e
somir extemt of her strengrth of body and stare of bedith,
for <lie had to revel nime tnilés te visit the doctor, and the
nrnlispiiietl testimony showed thal she had vuited him sey
el timee and that e had sperated on her several limes
hefare the opsration was sucoewsful. very sharly prdr 1w
Par ddeatll 1 was then sskett the guestion which hr was
wit perrmtted] 1o answer, whether i his opinion there was
ape josesfinkle medical reason bt oan abortion o that <ase
Thede were &) the laoes avatlable 10 the deiesiise on which
Mot opiminn couhl be based and wers safficient loe Him o
give ap epomon, ard 1 wauld haee been lair o have al-
fvoed him 1o anawer the quesnon

Ceood ve. Livod, 1 Monahan, 718,

Yardley vs Cuthbersion, 16 W. N, C 4

Covle va Commuonwealth, 1og Pa. 117

The other spesifications frum and including the Aith are
tiy she Lharge ol the Caor,

e objection i those purtions of the charge specibed
i the fifth. sath, seventh and eighih specificanions 16 that
the Coart anduly and urmecessanly increased the defend-
ant'w Lmrilen by cauhinming the jury abot accepting the
tcatmnty of the delendant’'s wilnesies, which was enbirely
pnidigpured ang unrantradicted the testimony being a3 to
declaranong & the insured agamst interest, the wilnesses
bemg entire!y disinterssted and ommpeached, Beclaranons
against interest are 10 be taken 4y truc and construed mosr
irongly agamst the declarant

Labler's Appeal § Cent. gi4.
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g N et vt f v Lisied ¢ e wpromee
wity el [FPrvess ofri rodosrd Heed passashg
or tepncaomis and caves feark® 172 dud S comemsy v
have o pav the amarst of ths polecs. [F & &d oox wos
showld zetarn a verdiet in their favee ™

There was nod a seintilla of svidence of any ochey e |
the testimony ol the defencdan: that the scpticaemia or Blood
puissning was caused by the operation was undisputed and
fnally the prools ol death oiferst by the plantdl gave the
carse of death as "permonins amnd septicacmma the resull of
abortin.”

(See appendix, page B

Where alleraticon of the amount of a promissory hote s
alleged ag & debense o the note, ber (he signature 1o the
note 18 nol dispoted i is errir fos the Court to say to the
yure, "the defendant alieges that the note produced by Win-
ters (plaantilMy 2 not the note ol Mowrer (delendant) nor
that :r was sipned by kim,” and “If the whole evidence has
eatinfied you that the note priciuced was acwally signed
by (Georpe Mowrer as it now appears” etc.

Winters va, Mowrer, adm , 3 Pa azg
Judge Mitchell, in dehivering the opinicn, says:

“he learned judpe, however, used comain expressions
in his charge, no iloubt madvertendy which waduiy in
creased the plaiotf's burdens ; thus, he said, "The defendant
alleges rhar the noge produced by Winters 35 nol the note
of Mowrer, acr that 3 was signed by hiw”  Awsd agam, ‘If
the whaole endence has satuhed voo that the note produced
vt aowally memed Ly George Mowrer, as it 20w appears.’
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ete. We do net enderstand thar Mowrer's SLETALUCE 10 the
note was disputed. Plainufl had o penuine note and he
veus entitled 1o the beresit of 2 vlear understanding of thar
fact by she jury as the basiz of his case. The issue Was,
whetleer he hadl fraudulently altered e amaonnt.”

Todgment was reversod,

Tu Kelly vs Eby. 141 Pa. 175 the delendant rectifip:
that the foan was made to her husband.  The nusband, they
soivenl, retiewed Lhe note from Lme o ume and paid the
mierest, but never naid (he principal, There was evidenes
thiat the plaintiff exhibited the new 1o ber orother on the
day she received it, and knew that v was the note of the
hushand,

In such case it was nisleading and prejudicial 1o the
defendant to instrict the jury that “if the defendant zeked
and received a loun of muney, and in G, 3 note al the
fusband, then insolvent was given to g woman TEnarant of
is contents, that woull not change the character of the
|oam."

Judge MeCallum, n delivering the aninion of this Court,
sava UAs there was nothing in the restimony to Justity
the mietence {hat “a note of rhe bushand, Uien insolvenz
Wwas given Wwa woman ignoramt of 1z conmtents, the chargr
wns mnstleading in this respert aned prejuedicial o the appel
tant. "

fudgment was reversed,

The question here is not. was the death cavsed by the ahos-
tior * that is admitted. B was the abortion justifiable ?

WS MLEAN,
I B WGODWARD,
Counsel [or Appellant.
We hersbn centifv that Lhe cases cited atherwize than
from State reports are not teported i the State FeCoTTE.
WS M'LEAN,
o BOWOOIW AR D
For Appellan.

APPENDIX.

*

GEORGE A, WELLS,  \In the Court of Cammon Pleas
Aa’mmrﬁmwnj of Luzerne Caunty, Pa,

ks Ariwmgsd,

—_

N.E. MUTUAL LIFE B
INSURANCE CD} No, go, May Term, 1803,
) ]

The ahave entitled cause cane on for trial E‘Je;. 7ehi, 1 HoR,
hefore Hon. fohn Lynch. &, L. J. and jury; in Court Roomn
Moo 2, Wilkes-Barre, Pa.

Agppearances — Hon. H W. Palmerand Hon | T Len-
alhan aprearing for plainufl; W. 5. Molean, Esq, and |
Burler Woodward, Esg., appearing for delendans

Jury having been duly sworn at io:360 & m., Mr. Palmer
opens lor plaintid,

Plaintiff offers in evidencs: Pelicy of insurance, with
copy of applicaticn attacked, No. 93,404, issued by the Mew
Tngiand Mutual Life Insurance Ceooaf U{IEFDH. Mazs., o
lite of Helens Boherts. Premium 3702600 Signed by Beny.
[ Stevens, president, coumiersigned hy the secretary and
assistant secretary,  (Policy and application read to jury.)
I*adicy dated 13th August, 18g1.

cath August, 1Boi, receipt of New England Mmua! Life
Insi;nmc: Co. ugned Benjamin F. Stevens, pres;df:nL,
cruntersigned by Wiltiam C Conover. agent. for premiun:
on pobcy No. glaod, hle of Helene RoSents, §ro2.60, pad
i cazh Seprouh, 1890






