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In the Bupreme Qourt of Missocuri.

Divicion No. 2. Jenyd €all, 1897.

State of Missourld, Respondent
Vs
Lee Smith, App2llant.

The apnellant was indicted at the July term, 1895, of tho St.
Louis Criminal Cgurt Tor an attempt to commit and perpetrate the
crime of sodomy or bugrery.

He moved to qﬁash the indictment as insufTicient, but his mo-
tion was overruled, At the October term, 1855, he was put upon his
trial and‘convicted. His motions in arrest and Tor new trial
were overruled, and in accordance with the verdict Ee was scntenced
to the penitentiary. ‘
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The indictment is emtirely sufficient. It:follows the long
approvéd precedahts of the comron law. Archibold!s Crim. Prac. &
Plead. with Pomerov's Notes (8 Ed. ) p. 1017,

It is sufficient in charging an attempt to comwit an oTTense
under the statute to state clearly what offenwe prohibited by law
the accused attempted toscommit and state some act committed toward
  the perpetration of é¢§¢b%fohse.

At the common law. 1t was only nebe'sary to aver that the de-
fendant ®unlawfully did ”mke an assault upon "B

then ’

c. Dy,did then beat and 111 treat with intentafeloniously etcs

arainet the order of nature to have a venereal affalr x x x and then

and him, the said

feloniously, ﬁickedly and against the order of nature witn the said
C. D. to commit and perpetrate the abominable crime of bugpery
a~ainst thé form &é.' 8ce citation Trom Pomeroy, suprae.
Tedindictrent allepes that ®in said attempt and toward the
comrission of caid offense, etc., he then and there felonibusly did
forcibly compel the siid Henry 8preen tc unbutton the trousers and
yxpose the bore hody of‘him, the said Henry 8precn, and than and
there feloniously did lie upon the body of him, the =iid Henry

Sprecn,® and "then and ther® did fall in the perpetration of s&id
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offense,® 2tc. The acts here charged, in connection with ~hat pro-
cedes, are nouﬁh to show something done by'thc accused towrards the
Pernetration27?795; Crinw ;75 Cﬁ}7{b7’;?§'
I1.

he testimony on behall of the State tended to show that the
appéllant was a pdlice officer of the city of 8t. Louis &t the date
alleged in the indictmﬁnt, being at the time on duty from 11 o*clock
a. me t0 11 o%clock pe me; during the preceding Tour wmonths he had
patrolled the baat where the complainant lived and they had become
accuainted; the latter was 2 boy about 16 rcars of ara, employed
during: thé day at the Stzmpinﬁ Company, atterding night school
three evenings of the weelk, and on the of‘er cvaninges accustomed to
7&ﬂy upon the strect with 6ther hoys. On the n;sht in cuestion,
between 8 and 9 o'clock, the compleinant was upon the strect with
another boy, when appellant accosted,them and taking each of them by
the arm said, 'come~with me or Y will arrect vou;® he conducted them

£o a lurber vard to a low pile of lumber, where he compclled young
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Spreﬂn vwith, ﬂhr@ats~and wanaces to lower his clothes and liec Tace
downward upon the lumber; then with obscene expressions indleating
his detestable gasirse, he'opened hie clothing, inscarted his orian
botween the bhov's thigﬁs and at the Tundament and attempted the act
forbidden hy “he statute,

On the part of the appesllant there was a great deal of testi-
woﬁy in Tavor of his reneral reputation Tor zeneral ﬁorality and
sore Wpwkae testimony to-the effect that the boys ﬁpon his beat
were genarally bad boys. Testif"1n in his own behslf he denied
chnolntely the storv of the two boys, and stated that he had had
trothle with the complainant on account of fle.latter's wizbéhavior,

end od mad to run.him off his beate
No error ig aosisned in giving or vefuring insty ructions 3, but
e hove cere™1ly voead them and ther ore corelly avd vell drawn

and covered every lepal nroposition involved in the cacr
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to helieve fhat any ran, and mvch less
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Thore was no error in refusing to strike oui (Lie

dence of @ilmore.

evi~

The Tact that his name was not endorsed on %tha indictrent

would not havae justiTied the court in r&fnﬁin{ his testimony.

Detestable and abominable as the offense is ard loth as we are

R

duty it was to maintain the peice and order of the city,

could be s0 brutal in his instinets, we are uvnchle *o
verdict is without substantial evidence to suprort it,
We have read

the searchin: and extensive crocs-

& public ofTice

r, whose

rould or

the two victlms of #his unholy assault, and it soerms to us thair

evidence stood the test, and upon the jury who saw them

/ /

their dermeanor on the witnes%rstan§y and heard them test

law casts the duty of weighing their testimony..

We cannot properly interfere with their finding in

-

and the judpment is ancordvngl“ alffirmed.
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