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STATE OF MICHIGAN.

SUPREME, COURT

. C i

-lﬁ:h:i:s l{l:i:auﬂ do., : |
Platnliff and Appellee, ’
g

£,
) _ . ; Tur Dernorr, Graxp Haven &
e i i‘ Mirwarkwe RaiLway CoMPAxY,
3 ' = Defendant and Appeliant,
- BRIEF FOR APPELLANT
- o ; ' _ - ' This is a personal injuty case. A part of the de

fendant’s sintion-yard in the city of Detroit, extends

from Beanbien street on the wost, to a pofnt some djs-

) tanee beyond Hastings street on the esst.  The Jatter

3 : . ' . slreet passes throngh the yand.  On the north side of
. the yard, from Hastings street easterly, nnd between
the vanl premises and Franklin stireet, is a narrow
strip of land, oo which arm some amoll tenement
building=. In one of these, fronting on Hastingy
street, plaintif resided with his parenta. In the
' - southerly part of the yard, easterly of sud adjacent
' . ’ o ' x to Hastings atreet, are some cattle pens, which ame
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uged by the defendant for transferdag outle-from
nl into cars —Record, p, 10, Thoro is 0 teack
leading from the main tmok o these pens, Other
tracks there wre nsed for cars loadsd with coal. This
ooal is dellvered 1o wagons from the cars while stand-
ing on these tracks. —Reoond, pp, 21 and &5,

In midition (o the tmack leading to the cattle pens
and the texm tracks caed for conl cars, all of which
terminate on the essterly side of Hnstings street,
there are two tracks that eross the strest and lead 1o
the frelght shed slimated between Antoloe and Bean-
blem atrects.  These ame the maln tracks in this part
of the yaml, The other tmcks mentionmd am oon-
nected with one of them by the usoal swiiches, at
A point some three bundred oot assterly of ostings
Airest

Defendant uses switching engises to buul cars on
thess mnin tracks aeross Hastlngs street, to and from
its frefght shed, and to deliver to nnd take enrs from
the spur tracks terminating =t Hostiogs strese.  One
of these anpines was engaged in ikis service on the
oeeasion of the accident in question.  They are peen-
linely constructed, The water tapk, jnatead of being
In o tender nttnched to the engine, §s located on top of
the boiler in the form of @ saddle, [t s gbout 14
Inelees in thickness aud extends nearly the entir
length of the boiler and ahoot balf of lts clreumboc
FrTNY.
At the front of the englne, one foat wbove the top of
the track. I8 4 foot board, seven festand tap {nches I8
length. Three feet above this ks o hond rail, soros
the frons of the eagine, six fest ol ten inehes in
lemgth.

U tlis ivch dﬂ! of Jl.ll:',, ]Eml Il }lun'_]_l on (B
easterly side of Hastlugs atreet, (bo plnintifl was run
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over by ona of thess switching engines, and one of his
begs was cnt off.

The declaration albeges it to bave been defeml-
unt’s dnty, Ist, (o construet a fenee or ofher barrier to
keep chililren off the premises ; €nd, to maintnin o
watchman at fostings steeet for this parpose,—which
defendunt did, —wlhoss dity i wos to prevent the plain-
U foomn going upon the premises, or, finding him
therw, todrive him off ; Onl, to discover the plaiaiil
on the premises and on the enginn, where it is avormed
he was atanding on the frone foot-board, and to re-
move him therefram before starding the eagine ; and
it 1s charged that defendant's negligence resulting in
plaintiifs imjury consisted, in oot providing such
temeg or othier bareler ; in ils wntohman of Haathigs
atreet negleeting to keep plaintil off the premises ; in
the failure of the watchman, engineer and other ser.
vinds of defendnnt to keep plalatil from getting npon
the foot board of the engine; in sndidenly starting the
eaging while plaint® wos stamding on the foot-board;
and in swldealy stopping the engine, by which ha was
thrown from the [ooi-board to the growamd, ron over
and injured & pnd in persitting other ehildren, asd
ndults to be and ride opan the foor-board of thess eo-
gines, thos tempting and Iovidne the plaintif to
do =0,

After a manner of its own the declaration states
these specific grouods of negligences, amd does not
state any others, gither specifically or geasmily.
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Wheiher the view taken by the barmed judge of
the superlor conrt lu reapect of the groonds of antion
declared apot. be cormect or not, (and I think i was
olearly correct.) there can be o doald of Libs error in
lenvingr it to the jury 1o find defendant linble on the
theory that the engineer of the locmnpotive saw the
plaintf? standineg on the foot-beard when be startnd
the emgine

This—delendant’s koowledge of the pressios of
the plointil an the pogine in 2 place of immipesnt dou.
ger, and reckless disvegard of the faet in starting the
egrine, &e—was not nlleged in the declamilon, as it
shoald h=vo boen if eelied npoa as groaml for re-
covery.  Not only was i6 mist alleged, but the deslam-
thon afords conclasive ovidenve that it had not besn
conpeived a8 o fact when thst instroment wos pre-
pared. It was evidently borm laer when the legal ex-
igescies of the case lad become better ondemiood.
The declamntion states s to have besn * tho daty of
the defendant and ita sid agents (o seo the sald plain-
il whon going and being on thy premlsess afopesaid,
&e., &c,,"" amd *ihat by the exorcises of ardinapy care
and dillgencs they could have seen him when geiog
and belng ou and about sid premises and apEines |
nol that be was in plain sight of them all = gl
that it wes their duty not to 8o siart the engiae while
bo wus standing ¢n said slep or 10 w0 mannge or s
check the engine, and then immedianaly propul it for
wind na aforeseid, whthout beoking o tle front of iL
&o."" —Revord, pp. T-8,

It s impossible o believe thut (s hwyer who
drufred these averments of she declurntion: Lad tlien
heard the story of the engineer's lavlng okl the fire-

(i

mzn “*not (o ring the ball until the itk fellow guis
off."'—Record, p. 31

To the point thit the plaintiff mast recover, if ot
all, o the breach of duty nlleged in the declamtbon,—
"“that he caroot sue for the breach of one doty asd
reeovar for Lhe breach of another.”  Ses

Fiss, &u., B, K, O, 9 ok, 2 Mich, TH
Bdaw ., flmtan, &, o R Ce, B Gy 63

-
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The jndgs erved In saying to the jury, * 1 belvo
it Is practically conceded that he (the pluintiff) was on
the luol loanl™

It was oot~ pipactically ™' or otherwise poaceded,
nnel ibe poing was a very moterial one [n the masa,

The state of the testimony on the subjeet @5 pot
wartant (e fudge in =0 saving,

Four of the witesses teatified in expiods tornes o
havimg seen plointiff standiog on the foot bused.
Tl are,

The plalotd, Hrceed, pp 31, RE-EL 3730
Tra pirl Bodey, Beeord pp B2 14-0510, 20
The boy Peber Tean, Teoord, pp. AlH ¢ and
Johin Oessey, Fecond, po 45

But ihelr statemnents on the polot aee not consls-
leait with enoh ather, nor is each altogetler copsstenk
with {1salf.

Accurding to the Boshey giel, plaintilf was oo the
foot-board when the engine was backing b csara b
wanls Hostings street.—Record, ppe 12-13-14

Ou the contrary, the plaintf evidently, onless
(which I waspest is the faet,) bis testlinony was giveo
nstomntieally—meant the jury to understand that the
*ngine moved anly townnds the switch after e gol on.
— Hewurd, Py, 21-88




The witmess, ‘Tean, ooly ssw Lim om the foob.
hoarl when the epgine wis moving enslwardly, —Heo-
ond, pp. 42-44

John Graney’s stimooy temds to show that plain-
A wos elibar trying to get on or of the foot boand
when s aceident ooearred. —Record, [ 4T

It is not eertaln whether ho memol to lestlly Lo
having seen the plaint® oo the eosine mor than onee
ul this oocuskon OF Dot .

Wilmt ho gnys ohout seeitg s Iliths boy an e
trmin™ o] his remark te the worchmaa sboot i
talian bis connection with hia testimony as to (he ac-
cident, would indbste that be twios sow the plalstill
on the engine when it wes moving.  {Record, pp. 4T
a0y His story on this point reads like a falsehond |

Ha is expresaly and clrcamatantially eontrsdicted
by the watchman Sasdy, whe donks thot Graney
mside any remark to kim aboot the oy, nnd in el
shice [0 Giraary's story abonl getting sine [obkieo of
Lim, fandy says, s hever carrie of deues tobaceo.

Rosa Bushey saw altngather too much,  Her tese
Limony is, 10 say the kst sespicioan

The plaintiffa eolire story os 1o his leaving the
e prine 1o thie aceldent ; what his mother sall and
did ; his sutsequent movemenis aboul the station
premises, getting oo ond off the engine; whot tha
anglhest gaid by thie fircman, &e—when it 5 remam-
beped that he was wtifyleg 1o an occurrence of @
year and & holf bofors, whes he was only five years
of nge—becomes, | anbmit, totally amworthy of
welght ss avidenoe

On the other band, defeadnnt’s theory wna that
the plaictll fell in srempiing @ get apon the foot-
boand of the apygine, asd thot he was uol seen by the
ungine men

T

The plinotilfs witsess, Richardson, suostained
thia thecry. — Reeomd, pp. 6253,

Aod o the pestimeny of Uw enginesmen, nelilerof
whom saw lim ouw the foob-board,  Tho engineer saw
him for the first time Just in front of the driving-
wlieitln, — Hecond, p, 60,

Tz un:il:l:luny aof defondoni’s wilses Forbes, s
o the saann effpot, = Hescord, p. S8

Prom ows part of her iestimeny, 18 woald sppar
that Fosg Boshey, when she pw plaintiff riding on
the cagine, was sibfing in the back door of her boasn,
and shint she s him [afl, =Hecond, g 18

But slte admite, v eruss exnmboatfon, thatl she
didd not 2ee bln fall, althoogh she “saw when it gave
a Jerk." —Recond, p. 21,

And what she says in another part of her testimo.
ny {ndicaira that she went 1o tha fedos in the mear of
ey Donise, being ottreoied there by the rioging of the
enging boll, amd, looklpg over, then limt saow lilm
slamding on the fooiboaml. —ecord, o 105,

Her mmuwer of testilying strongly suzmests Jyims.
Bew, parlicularly, ber confused aceomat of how ale
lesemod of the aecident.—Record, pp, 18-D5

It was in this siate of the testimony, and In me-
speet 80 the very pivotn] point of plaintif s ease, in
the viow taken of it by the jodge in his instraction to
the fury, that he threw the wakght of this remark into
the smale ngnipst the defendant  This was ermor.

Braliey s, Costbmugh, P10, 16,

Buifisgion &o, B B Co wa Uostes, I, (06 Am.
& Epng. It JE 5,551




Thets wat alse error in laving 1o 1he JUry w0 fimd,
ag an element of damage, the pecuniary value of the
- gortiBention and bomillation™ plaintifl would exps-
riencs in bfe from the loss of his leg —(Third assige-
meat of error),
I b s of Batterson rs. (2 & @ T Ry Lo,
4% Mich., 184, this coart exypresaly hobd thut “mortifi-
entlon” of feelings on noconnt of the lossof a hand
wan not &0 chement o be consbilersd by the jory in
awarding damages. . [t said, “to mssime thn meurtifl-
cation, nnd to a degree cajrble of beinyg scane ErifeTing
of damaype, has followed o will follow sach an injery
n8 that dope to the plaintiff. is going too ™
I nm aware of the subsequent e of Powers o
Harlow, 3 . W, Rep., 408 deckded by this souTe
twn years lates, o which oo instruction to the juey
tlat they might = take inie accounl N » .
the humilintion that woald nntomlly foflow by peasdn
of such injury,” wad hold not srroneous,  Bot the i
atrnction wis sustalned on the hyporhesis that the
jndge anly moant Ly The word * inmilintion,'" ** ar-
novases from the mucdlation of a Husbk™

The learned jodge of the Snparior Coart did aol
beavn uny sach avenue of esape hore.  He sald (o the
jory: * You may wlsi tabke inbo considemtbon tlis mae-
utlestion and homilinton, K ¥an ol that that would
exkst, which wonld attend the mutilntion of his bod 5"
s Tha mortification apd bumilintion of Leing distig-
ured”” i lils Engoagps nasd in the same conpeetion

Waobster defines mortifeation as follows: “He-
milistion of vexation | the state of beimg hiumbled of
depresssl Ly disappointment, vexntion, crossss, ur
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anyithing that woonds or abeses pride ;" whils he de.
fines * bumiliation™ as Y The net of hombling, the
nlate of baing humbled, the shmsemast of prilds, mei-
fication.*
Te requlres ne angnment to show that the jury had
o elght o, wd probably dil, take and woderatsod
these words from the lips of tha jodge, in thalr broad -
3l sense, the sense in which tley wers very evidently
tmedl by him, 1 submit, that the pourts of Uhis saialey,
sod of England, hove alrendy gome quite far eaough
into tha renlm of the worenl, the domain of irnEpon-
sible imaginatlon and faney, in bholding thnt phyaical
pain hos bts equivalent in money, whick o jury moy
nseertuin amd fx
It 18 @ rabe of danger, and in prooties is. | believn,
meore: fruitfal of bod than geel. Unjast verdicts ara
one of the resnlls,
A larga increase of litigntion with s greap ax-
T o the pnlslic, is pootber
A hongry and unscrnpalons olass of lwyees, with
the train of evila inavimebly conBreted with this, 1z o
Phird.
Tn the case of the £, Cend, K. 8. Co, va Sulfon,
63 s, 397, a distinetlon wos made batwesn wilful in-
jary and injury resulting from negligones marely, in
respect of the rlght o meover for mental safering,
and it was bheld that (oo the latter such safering 8 not
an woment of damnge.  On page 338 [t & said, * The
law = well sofiledl, where Lhe injury is oot wilfnl,
Mental siffering forma oo part of the isquiry by s
]ﬂr_'.'.“

And =0 in the cnze of Fleminglon va Smiliers, 2
LH ]

Subssquently, 1o the case of the Duticnapolis e
R ve, Zlables, 62 M, 519, the law of the Sat
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ton case, so far as the latter distinguishes between
wilful and negligent injury, was overruled. Tho
court says, (page 320,) **In fact we cannot readily un-
derstand how there can be pain without mental suf-
fering.”’

But still later, in the case of Jock vs. Dankward!,
85 Tlls., 331, where the judge had instructed the jury
that they might awand damages ** for nental and bod-
ily suffering,’ the conrt held the instruction ** improp-
er, in allowing compensation for mental suffering,
as a distinet element of damage, in addition to bodily
saffering."”

The absolnte impossibility of distingnishing be-
tween or separating, bodily and mental suffering as inci-
dent to physical pain. makes nonsense of any rule of
Jaw based on such supposad distinetion.

The rule of pecuniary compensation for physical
suffering, ia too deeply rooted in the law of damages
to be easily disturbed, and 1he weight of authority ap-
pears to be against the distinction between willfol in-
juries, and those resulting from negligence. But I in-
sist, that the rule shonld not be extepded, and thaf
recovery for suffering, either mental or physical,
should end with the end of the physical suffering re-
sulting from the injory.

LY.

It was error to permit proof to be made of the
presence af other times of other children than the
plaintiff on the premises of the accident, and that they
had been scen nding on defendant’s engines. (4th,
Gth, Gth, 8th and 9th assignments of error.)

And it shonld not be held that this error wascured
by the subsequent instruction 1o the jury given in the
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final ¢harge, that all of this testimony should be dis.
regarded by them.

This court, &ll the judges conecurring, held in the
case of Detroil & Ailwavkee R, R. Co. 05, Van Stein-
burg, 17 Mich., p. 108, that where the trial court had
permitted a witness Lo give hearsay testimony, snub-
sequent. instruetion to the jury to disregard it as evi-
dence of a snbstantive fact, did not cure the error.

The logse practice of letting all sorts of things in
as evidence in the progress of a trial, and relying on
the effect of final instructions to repair the damage, is
an extremely visious one, and the remedy s in this
court, [Irreparable mischief is often the result. The
average human mind is incapable of entirely throwing
off effeots thus prodoced. An impression once made,
no matter how produced, is not only liable, but likely
to warp the judgment,

The lnw recognizes this in requiring that the triers
of the fuet shall be onprejndiced when they enter npon
their duties. They must not have [ormed or expressed
an opinion. The rule is sound io principle, and essen.
tial to justice in practice.

It is the high daty of the court to see to it
that the jury do not acquire a bins against either
party ln the progress of the triul by hearing whatthey
should not.

The fact that the case Hinally went to the jury on
the single question of whether the engineer knew that
PMaintifl was on the foot-bonrd of the engine when he
started, does mot render this error immaterial. -The
testimony had done its work in the minda of the jurors,
to defendant's prejudice.

AR L i v el ety TPty
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The purpose of the testimony of what the mother
af the ptaintiff said to ber children whon she last saw
the plaintff befors the accldent, was fo il into and
gorrohorute the boy's statement o ibat bahalf, —{7th
pessipmment of error |

Tha pretenss forits introdwetinn undoubtediy was,
and will be here, that it tended o show due cane of
this clakled.

Her teatimnony o this conoection world mlicats
that the plaintil was aut of her sight only for a mio-
il or twn, Bl smys e or fen minoles””

Hut il ker sbury is tros as to whot shedid betoess
giving the injunclion to the children, and ler dis
eovery of the ** peaple mnning down Hastings streed,”
it ks zlmeoat impossible thas hall of ten minates conld
buve elapeed,

The plaintifl's own testimony, if it is worth any-
thing, shows conclusively that he was nbsent from the
houss s much loonger pericd of thinee, protmbly pot Jess
than kalf an hour.—Record, pp. 3534000 30-37 3812,

But the testimuony il mo tenleney fo show walit
of megligence fn the panal

The boy wos ander Bve years of age, [ thore wos
any duty on the motler o keep bim from the danger
of defendant’s premiss, something more thon o ge-
eml injanction addresasl o all the childyen o * sl
stilly"” was reqoired.

. Accoriing to the mothet's tostimony, the bay's
slater, who was Lem years of age, was sltting with him
on the steps,—Record, po 24,

Blie war of sullickest nge to have heen loft ia core

of him.

]
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In the exigencies of the cose it was desimbhble, i
not necessiry, to prop ap the plaintll™s festimony,
wherever pomible. A ocorroboration (o ome plane
hielped it in pnuther,

Thia no donbd was the orlghn of the testhnony on
this point, and i zosywensd the parpose of its Invea-
tion, For this reason defendast may jestly complain
of the teatimony, and for the error of its wlmission the
Imdgmene shoald be mversed.

V1

The aleventh error assigned ia that the coart ad-
mitted Woodlyn's testimony of what defendant’s wit.
nesa Martin said to him the morolog afer che aoe
cldett.

Martin hnd given materinl bestbmony tending to
ghow thint fha 'I_ilua.h-a}' EiJ‘l bl 1ot bodid ehe trath, that
i foet she did not see the pleintif on the engine on
the oeezslon of the aceident, —Rovond, pgs Bdkd

The only proumd on which this testimony coald
have been begnlly pot befors rthe Jury would bs to con-
tradier Martin on some material point of his eyidence,
and the necessury foumdntbon for this had pat been
Tld.—Soe Martin's estimony, Recorl, pp. 575800, 60,

I mm lmr-.tl:!.' U e it will be coptended thit
thls testimony was almisible withoat the fonndation
for it having twes Hrat lail, by questioning the wit-
mess Mariln a8 to wlether o did not say these things
o Waodlyn, definitely naming time and placa,

The rule is n geneml one.—7f Gresnlen™ s Ko,
See, JuE.

[t is recognized by this cours fo -
Lighifist v Teople, 00 Mich., 311
HSmhh wi. Foople F Shieh., 415

Bawpyes va Sawyes, Waker Ok, il

— = . A e e
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Finnlly the plointill, oo aceoutt of his youth, nol
wast of npprl-_l-;jﬁ.liﬂl‘l of il l:lh.l'iﬁ'“ll{l“ of an 'IHI";].I"
gl ot 1o hivvs been permitted to give testimdny in
the coss.—{ 14T pssignment of eEror, )

At the time of the trial, (December, 1885.) he was
pastaix yearsof age —bow mueh past does not appent.
He pavn bis age an - six going oo pevan ' —Hecord,

. DA,
¥ fls mother, reforring to the dataof the necldent,
sy, “He wns eatering his sixth yesr thatsnmmer," =
Record, p. 23,

This is & lis1le want of hanpony here, but ji i3 Dot
wnaterial

Tho position in life aad the clreumstanees of the
child are sutficiently appamot.

In the first plsea, I submit that the testimony of
n child plx years of age in respect to o malter that
oponrred nearly one and a hall yesrs before, shoold
never be necepted,

Tha vhild of that age, who shoukl have any ode
yuase conceplion of the meaning «f an onth as an -
ligathon to tell the cuth, and nothing bat the trath,
woald be a proaizy.  To almost every cluld of that s
the oath must be ps meaningiess as if admindstered o
nnlonowi LOngEER,

Tlie E:B::ﬂﬁl-j‘ of this witness' oatl s |1||r:-|:5:-u.1"_'i'-"l-‘|
the vight of parties 1o the suit. Greanlenl says: ' 4
aecurity 1o this uxtent, for th truth of testinony, is
ail that the luw ssems to bave desmed necesaary @ aml
with bess secnrity thau this, it is believed that the
purposes of Juathes cansost be seeomplisbed,”—4
Gresnleal on Kuidenpoe, Beo. S8,

[mpp———r

L

It ia an established rolo of law that all witnesses
who are examined npon amy trkal, elvll or erbminal,
must give thelr svidens weder the ssnetion of an
Ol AT

“Itisnowaedtlhed * * * * = * thatthe
statement of 4 child eannot be receivad except apon
cath, amd that whers the eblld s incapable of andec-
glanding the natnre and obligniben of un ook, A
testimony will be mejectod.' — 8 Phillipe v Eeidenee,
-

It b= wnferunate for the peoper  determin-
atlon nf thin goestion, that it kas genesally arisen in
criminnl ensen, where, excepl for. the testipony of &
child, some eriminal wonld eswcape merlted panish-
ment. | eannot help thinking that this bus too often
renidenal conrts bllnd 1o the violation of hoth law pnd
reason invedved in  permiiting children of this age
to i throogh the mookesy of taking am oath as a
Fatness,

The following are some of the enses in which the
qriestion hosbeen considersd :

Jofusen e MAafe B1 Ga,, 3 =—<Jalp=en wos OB
trial for g om n ohild seven years of age. She was
permitied to testify, The exse does not show fo what
examinnifon fhe ohild wos subjested o test her com-
freteney.

The court say: " The judge in this css thought
shi did undersiand it, (the cath.) He saw ber, locked
ot her, henrd hor tolk, and conclmded that alie did
anderstznd 1ts natore ; we cannot soy that he abased
hiiy diseruglon,™

In &ate s Jackson, B Ore, 457, n child six
yeurs old had besa permitted to testify to an aesanlé
upan ber by the defendant.  The il of excapdions
did mot gurpert to give all of the preliminary examin.
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ation to test her compotency, and the contt therefore
dvcllmed o distnrh the judgment.  On poge 450, it is
snid * Ther j= no precise age ot which children are
absolutely exeluded from testifying.™

Sqrely this is wot remsonable,  The cowrt would
noi justify uccepting the westmony of o child oaly
two of throe yenrs of aga® 1t wonld, 1 assiime, be The
universal jadgment of intelligent people,  the com-
cepsms of the omapetent, that no ehibi of thee Bnag:
numed age conld “uppreciars the potove ol obli-
h"ﬂ.ll.ﬂ'n of i |_1;|E.|||,"—II:|1I'] therafon: that o siach cllld
mhoald be mlmitted 1o testify.

And it seems o ms guits a3 cermin thut iwd one
child In & hundred, and of the cliss to whick shis
ehild belonged, mot vue in a thousand, of the age of
six years, conkd any mome nppreciates the acath amd bLs
abligution.

In the case of  Williagms s Safe, 12 Texns Af
peals, 129, o girl nine years of age lad been  adjodged
ingomprtont ns o witeess aflter an claborate sxamin-
ation a8 o her coanpetenoy by the trial oosrct, ool (e
vcourt ¢f appenls snstained the naling

feason va, Sfefe, T2 Ala,, 1, held it fo have
bewn ereor in the crial court to admis the testimoay
of n gicl eleven years obl, whose preliminery exanun-
atlon disclosed an excepbonnl degres of ignoranoe.
| And so U cose of Carfer va, Sofe, 03 ala, 52,
hald that the trial cuart ereed in permintlog o gl ol
nlme to b=tily, e record showing what the prelim-
fmiry examination wos, ol that sbe did nos monifest
il peguired intelligono,

In Bleckwell va, Stafe, 11 Jod., 106, a ght] sndes
tem years of age wia sdmittod 1o testily, alter o prulin-

imnry examdnation which wppews i ¢l pecord of thy
qanse, nnd the saprema oourt held the showing estab-

L)

Hahed her competency. The witness appenred to
appreciaty fully the obligation of the oath,

In Diraper va, fraper, 88 s, 17, a divorce cass,
the witoess was nine years of age, aml felly demon-
strated her eompetoncy oo the prellminary ezamin.
ation.

The witoeas in Commaonneslih va Hulelinsen, 10
Alnss,, 925, was between sight and nine yenra old.
The reeord says, *“The conre put sundry guestions to
him, 1n order to ascertaln e measare of Lls weder
standing pmld marnl sense, to most of whicl be gave
Fliona] anad E'mrl.im-.u.n onswers.”’

Siade va TWRIMIer 21 Ale,, 1. A boy thirteen
years of age was examined as to his competancy, and
nilmitted. He was clearly dompetent, and the Sn-
prame Uoart so bield,

The Bupreme Court of Lonlsiana, in Sale v,
fiogie, (28 Tn, Ann,, 337.) refosed o feverse o Judg-
e, betanse the testimony of o obild six yenrs of
age had bewn admittod,

The record does pot show what the peeliminnry
eenminatbon was

The Supreme Court of Arkansas, in Flagegin va.
Slale, (25 Ark., 92,) held tmt the trial comet aered in
refenting o witness, thirteen years of age, an acomibt
of is youth, und said, thol *an Lo childran, thers ia
no precise ape within which they ore placlutely ax-
cluded on the presumption that thoy bave not suff-
tlent understanding. '

In Prople va Sernal, 10 Cal,, 60, respondent had
bean canvicted of the erime of mps on the porson of o
ahild sight years of ngge. The estimony of Hee cliifd
wis recoived without apy preliminary expmisoticn ns
1o bier competency,  For this, the jodgmept was e
versed,  While saying that there i oo preciss apge
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within which a child is exeluded in the law asa witness,
the court recognizes the rule, that the child must be
able to “appreciate the nature and obligation of an
oath.”

This case is authority for the position that, in a
person of that nge, the record must affirmatively show
competency.

The case of Qlirer vo. Coamompeclth, (71 Va,
500,) holds simply that the bill of exceptions did not
disclose unything to show that a witness nine years of
age, was incompetent. Neither the statement of the
cuse, nor anything in the opinion shows what appeared
on the subject in the bill of exceptions.

See Besl s Principles oft Evidenve, Secs. 166-8.7-5.

In England, the rule that the witness must nnder-
stand and appreciate the obligation of an oath, wos
well settied, and opiformly regarded in practics, nu-
til relaxed by I"arliament.

{52 nnd B3 Viet)
%en 1 Hest's Evideace, 141,
Williams, 7 0. & P. 320

The question has been twice befors ln this courl,
and In eriminal cases both times.

In Weashburn vo, People, (10 Mich., 72,) the child
was seven years of nge, and in the case of MeGuire v8.
People, (44 Mich,, 286,) he was only a few mouths
“past six. [n both cases it was held that the testimony
was properly admitted,

The report of the Washbnrn ease, does not show
the preliminary examination of the witness, and the
goestion is disposed of in the opinion, by two sen-
tences. us follows: **'The chjection to the testimony
of James Washbarn, a child of seven years of age
eannot be sostaloed.  He was competent to testify,
but the question of his credibility was for the jury,

. i w

10

and the defendant must have had the full benefit of
his objection befors the jury.”

This conclosion may have been warranted either
by the facts disclosed in the bill of excaptions, which
do not appear in the report, or, possibly, by the fail-
ure of the bill to affirmatively show anything agninst
the witnesy' qualificariony, exeept his age.

In the latter event, however, I submit, the pre-
smuption of law from the age of the witness should
be against his competency.

Allthat appears in the report of the McGuire case
respecting the examination of the child to test his ca-
pacity, is that the judge, being in donbt shout it, in
the language of Judge Campbell, “took the lad intg
his room and had a long conference with him, in addi-
tion to what appeared in court, and he finully came to
the conclusion that the child was sufficiently conscious
of the duty of speaking the truth, that he might be
received as a witness, Le.''

I rspectiully insist that the view here taken of
this question disregardsa material legal right of the
objecting party.

Cunceding the indispatable legal right of the party
to have the security of the ozth of a wilness against
falsehood, it is not enough that the trial judge, on a
private examination, may be convinced that the wit
ness ks under a sense of duty to tell the truth. The
witness mnst be able io appreciate the obligation in
this regard of the oath presaribed by law. This is the
only legal sanction for his westimony, and s the shield
(inadequate as it too often is) which the law affords
against false testimony. To sobstitote for rhis the
opinion of the judge derived from a private exatninn:
tion, that the witnessis * vonscions of the dnty of
speaking the truth,” is not only unwarragted in the
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Iaw but fs most dangerous in pozotice. Under soch a
_pm-l::ti_u-a the Inw nbdicates jts fnncfiops in determining
the commpetency of witnesses and torna the whols gues
tlon vwer to the anrecleashls dscestion of tlee trwl
Jurlge

Bul, in the second place, It affirmotively appesrs
Trom ther revand in this cxse, that the plaintil kad no
eonewption of the cath he wos to take, nor apprecea
tion of iea obligntion, In fact. he was met at all exam-
insd @s 1o the matier. He was askml whather be
mnal tell the truth or Bot,™ e which he mads the
baconio raply :  “Tell the tmth.” Being ashed what
would happsn to him il be did oo @ell the trath, Ge
anawared 1 ‘o o hell™ The fellvwing questions
and answern then followed: Y} Wonmld you be
prnished bore if vou did ot tell the trutht A —Yes
atf. (L—DIho yorr koow what wonld be doos to yon
herst A —Be punished., Q. —Do you kbow what
punishmant yoi would gett A 1 wonld be pans
inhed, (Q-=How would you be pusished 1 A —God
Q. —How woold you be poidshed bers if you did nat
iall the truih i A —1 don't koow,™

U lorsher examination by the jwdge, Jo =aid
bbs mother told bim the doy befure, thor he woabd
go o hell i be &bl not el the traih; that be be
fheved It and was polng 1o 1] U fruth,

ThEa is 20 thers was of il xominaiion to estal-
lish the witnesa npprecintion of the obligntion of nn
ombli.

Thie parrel-lile answers he nadn to the gquestion
about the ponishment that would follow his fulse
hocds, evidently wers an barren of mesning to him, &
noalgebrale proposition woild have been,

His deckarntion to tha fudge of un intentlon 1o el

)

the truth, Ly immaterial. ‘Thery is no law sabutititing
mach intention even when entertaioed with all the
tenacily of maturs yenrs conpled with o lifelong halsig
of truth, for the obligntion of an cutk, or the starnte-
ry wllrmation

If the sath is to ba abolished, lot it Lo dons in
proper order, und by the law making power.

GEORGE JEROME,

Att'y for Appellant.
E W, MEDDAUGH,

O Coumsesl.
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